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U.S. Customs Service 


Treasury Decisions 


(T.D. 89-34) 


CANCELLATION “WITH PREJUDICE” OF CORPORATE BRO- 
KER’S LICENSE NO. 6024; MAKI INTERNATIONAL 
INCORPORATED 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that the Secretary of the Trea- 
sury on December 22, 1988, pursuant to Section 641, Tariff Act of 
1930, as amended (19 U.S.C. 1641), and Parts 111.51(b) and 111.74 of 
the Customs Regulations, as amended (CFR 111.51(b), 111.74), can- 
celled with prejudice the corporate broker’s license No. 6042 issued 
to Maki International Incorporated. 
Dated: March 2, 1989. 
Victor G. WEEREN, 
Director, 


Office of Trade Operations. 


[Published in the Federal Register, March 8, 1989 (54 FR 9962)] 


(T.D. 89-35) 


CANCELLATION “WITH PREJUDICE” OF INDIVIDUAL 
BROKER’S LICENSE NO. 4551; WALTER BRUNO MAKI 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that the Secretary to the Trea- 
sury on December 22, 1988, pursuant to Section 641, Tariff Act of 
1930, as amended (19 U.S.C. 1641), and Part 111.51(b) and 111.74 of 
the Customs Regulations, as amended (19 CFR 111.51(b), 111.74), 
cancelled with prejudice the individual broker’s license No. 4551 is- 
sued to Walter Bruno Maki. 
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Dated: March 2, 1989. 
Victor G. WEEREN, 
Director, 
Office of Trade Operations. 


[Published in the Federal Register, March 8, 1989 (54 FR 9962)] 


(T.D. 89-36) 
TUNA FISH—TARIFF-RATE QUOTA 


THE TARIFF-RATE QUOTA FOR THE CALENDAR YEAR 1989, ON TUNA CLASSIFIA- 
BLE UNDER ITEM 1604.14.20, HARMONIZED TARIFF SCHEDULE OF THE UNIT- 
ED States (HTSUS) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Announcement of the quota quantity for tuna for Calen- 
dar Year 1989. 


SUMMARY: Each year the tariff-rate quota for tuna fish described 
in item 1604.14.20, HTSUS, is based on the United States canned 


tuna production for the preceding calendar year. 


EFFECTIVE DATES: The 1989 tariff-rate quota is applicable to tu- 
na fish entered, or withdrawn from warehouse, for consumption 
during the period January 1 through December 31, 1989. 


FOR FURTHER INFORMATION CONTACT: Karen L. Cooper, 
Chief, Quota Branch, Regulatory Trade Programs Division, Office of 
Trade Operations, Office of Commercial Operations, U.S. Customs 
Service, Washington, D.C. 20229, (202/566-8592). 

It has now been determined that 34,806,335 kilograms of tuna 
may be entered for consumption or withdrawn from warehouse for 
consumption during the Calendar Year 1989, at the rate of 6 per- 
cent ad valorem under item 1604.14.20, HTSUS. Any such tuna 
which is entered, or withdrawn from warehouse, for consumption 
during the current calendar year in excess of this quota will be duti- 
able at the rate of 12.5 percent ad valorem under item 1604.14.30 
HTSUS. 


(QUO-1-CO:T:R:Q) 


Dated: February 28, 1989. 
WILLIAM VON Raas, 
Commissioner of Customs. 


[Published in the Federal Register, March 13, 1989 (54 FR 10476)] 





U.S. Customs Service 


General Notice 


UNITED STATES-CANADA FREE TRADE AGREEMENT; 
EXTENSION OF TIME FOR COMMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of time for comments. 


SUMMARY: This notice extends the period of time within which in- 
terested members of the public may submit comments concerning 
the interim regulations on the United States-Canada Free Trade 
Agreement (CFTA). A notice inviting the public to comment on the 
CFTA was published in the Federal Register on December 23, 1988 
(53 FR 51762), and comments were to have been received before 
Feburary 21, 1989. A request has been received to extend the period 
of time for comments for an additional 30 days. In view of the com- 
plexity of issues and subjects involved, the request is granted. 

This extension of time to file comments will not affect procedures 
and practices related to the implementation of duty preferences 
under the CFTA, since interim regulations governing these areas 
are currently in effect. 


DATES: The time for comments is extended through March 23, 
1989. 


ADDRESS: Comments (preferably in triplicate) should be submitted 
to and may be inspected at the Regulations and Disclosure Law 
Branch, U.S. Customs Service, Room 2119, U.S. Customs Service, 
1301 Constitution Avenue, N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joseph J. DeSanctis, 
Regulations and Disclosure Law Branch (202-566-8237). 


Dated: March 6, 1989. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, March 13, 1989 (54 FR 10322)] 








U.S. Customs Service 
Proposed Rulemaking 


19 CFR Parts 24, 132, 141, 142 and 143 


PROPOSED CUSTOMS REGULATIONS AMENDMENTS CON- 
CERNING STATEMENT PROCESSING AND AUTOMATED 
CLEARINGHOUSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to provide users of Customs Automated Broker Interface 
(ABI) with the option of paying their entry/entry summaries and 
entry summaries by the statement processing method. Statement 
processing allows entry/entry summaries and entry summaries to 
be grouped and payment made for the group with a single payment. 
The document further proposes that ABI filers who use statement 
processing must pay their statements through the use of the Auto- 
mated Clearinghouse electronic payment mechanism. 

Additionally, this document proposes that entries of quota class 
merchandise and other special classes of merchandise designated by 
Customs Headquarters can be paid through statement processing if 
the preponderance of the ABI filer’s non-special class entry summa- 
ries are also processed under statement processing. This would 
mean that estimated duties would no longer be required to be at- 
tached to entry summary documentation for such entries, but could 
be electronically sent within 10 days from the date of entry. 


DATE: Comments must be received on or before May 8, 1989. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law 
Branch, Room 2119, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229. Comments concerning the accu- 
racy of the burden estimate and suggestions for reducing the bur- 
den should be directed to U.S. Customs Service, 1301 Constitution 
Avenue, NW., Office Reports Management Office, Washington, D.C. 
20229 or the Office of Management and Budget, Paperwork Reduc- 
tion Project, Washington, D.C. 20503. 


5 
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FOR FURTHER INFORMATION CONTACT: James Childress, 
Commercial Systems Division (202-343-0778). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Historically, Customs has generally required that estimated du- 
ties be attached to the submission of entry documentation or entry 
summary documentation. This payment was usually made by an in- 
dividual check covering the entry or the entry summary. Through 
Customs Automated Commercial System (ACS), specifically its Au- 
tomated Broker Interface (ABI), Customs has developed a method 
known as statement processing which now allows one payment to 
cover multiple entry summaries. Further, Customs has developed 
an enhancement to statement processing which no longer requires 
that the estimated duties be attached to the submission of entry 
summary documentation. The enhancement is known as the Auto- 
mated Clearinghouse (ACH); ACH is an electronic payment mecha- 
nism. A filer who is on Customs ABI now may transmit his entry 
data to Customs through the ABI, may elect to use statement 
processing, and may utilize ACH to effect payment. The entry sum- 
mary documentation must be submitted within 10 working days af- 
ter entry of the merchandise. Payment through ACH for the entry 
summaries must be made on the same day the documentation is 
submitted. 

This document proposes that amendments be made to the Cus- 
toms Regulations providing for the voluntary use by ABI partici- 
pants of statement processing. It also proposes the requirement that 
payment of all ABI statements be made through the use of the ACH 
electronic payment mechanism. 

Additionally, this document proposes that the Customs Regula- 
tions be amended concerning the payment of estimated duties re- 
garding special classes of merchandise, consisting of quota-class 
merchandise and other classes designated by Customs Headquar- 
ters. It is proposed that payment of estimated duties regarding 
these entry/entry summaries be allowed through ABI statement 
processing if the preponderance of the ABI participant’s non-special 
class entry summaries are also processed under statement process- 
ing. As with all entry/entry summaries and entry summaries that 
are statement processed, these entry/entry summaries must appear 
on an ABi statement no later than 10 working days from date of en- 
try and must be paid using ACH. 


AUTOMATED COMMERCIAL SYSTEM 


The Automated Commercial System (ACS) was developed to en- 
able Customs to process the rapidly increasing volume of commer- 
cial importations in an efficient and expeditious manner. As part of 
this effort, Customs has developed automated computer interfaces 
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with various elements of the importing community. One of these is 
the Automated Broker Interface (ABI). 


AUTOMATED BROKER INTERFACE 


ABI is a voluntary system which permits qualified trade partici- 
pants to interface directly with the Customs computer and transmit 
entry release and entry summary data for merchandise being im- 
ported. The ABI system speeds entry processing and provides two- 
way communication between the user and Customs. In this manner, 
participants are able to ensure the accuracy and completeness of 
data by accessing Customs automated reference files. 

The ABI was designed in cooperation with the trade, making use 
of standard technology available to both large and small businesses. 
Users are responsible for developing computer programs necessary 
to support the functional aspects of the system according to the 
specifications contained in the ABI Broker Requirements Document 
(Customs Publication No. 540). ABI requires that private sector sys- 
tems have complete edit and verification programs which are uti- 
lized during entry preparation to ensure data accuracy and com- 
pleteness. Costs for communications hardware, adapters, and sup- 
porting software are absorbed by the ABI participants. Customs 
provides access to toll-free lines for actual data transmissions. 

Those entities which do not interface directly with Customs are 
able to submit entries through a service bureau or port authority 
which will communicate with Customs in the same way as other 
ABI users. One-time and occasional importers may elect to continue 
to file entries directly with Customs. 

The general requirements for ABI participation are as follows: 


@ Demonstration of acceptable entry summary preparation capabili- 
ties in both a manual and an automated environment. 

e The assembly and communication of entry data in conformity 
with the ABI Broker Requirements Document. 

e Successful completion of a period of intensive testing on the Cus- 
toms system. 

e The continued meeting or exceeding of Customs established error 
and reject standards. 


Participants who become operational in the ABI may elect to pro- 
cess entry summaries utilizing ABI statement processing. 


ABI STATEMENT PROCESSING 


Before ABI, pursuant to § 141.101, Customs Regulations (19 CFR 
141.101), estimated duties were required, generally, upon submis- 
sion of the entry documentation or the entry summary documenta- 
tion, when the entry summary served as both the entry and entry 
summary. This payment was usually made by a check covering the 
individual entry or the entry summary. ABI statement processing is 
an option available to ABI participants. Through statement process- 
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ing, the ABI filer elects to group entry summaries on a daily basis 
and pay the duties, taxes and fees on those entry summaries with a 
single payment. An ABI filer using statement processing must sub- 
mit on the scheduled statement date the estimated duties, taxes, 
and fees along with the related entry summary documentation. 

Currently, the payment of ABI statements may be accomplished 
through the use of check payment to the statement processing loca- 
tion. Customs is now proposing that the required method of pay- 
ment for all ABI statements be through the use of ACH, an elec- 
tronic payment mechanism. 


MECHANICS OF STATEMENT PROCESSING 


The mechanics of statement processing are as follows. When en- 
try summary data is transmitted through ABI, the filer, who has 
been preapproved for statement processing, indicates whether he 
desires to pay a particular entry summary by an individual pay- 
ment or by using statement processing. If statement processing is 
selected, the filer indicates if it is to be an importer or broker state- 
ment and provides a valid scheduled statement date, not a Satur- 
day, Sunday, or holiday. ABI will not warn the filer if the scheduled 
statement date given may result in late payment. The ABI filer is 
responsible for ensuring that all entry/entry summaries and entry 
summaries are scheduled for payment within 10 working days after 
the date of entry. 

During the evening prior to the scheduled statement date, the 
ACS system extracts the affected entries and generates a prelimina- 
ry statement which is available to the ABI participant the morning 
of the scheduled statement date. The preliminary statements are to 
be printed by the ABI filer, who assembles entry summary packages 
by grouping the required entry summaries as listed on the state- 
ment and submitting them to Customs for acceptance. 

If a filer must remove an entry summary appearing on a prelimi- 
nary statement, he may request that it be deleted from the state- 
ment by lining the entry number out on the statement copy, adjust- 
ing totals and the payment amount accordingly. The actual dele- 
tions from the ABI statement are performed by Customs through 
ACS; the ABI filer cannot perform the deletions. The filer may then 
pay the deleted entry(s) by individual check, or schedule them for 
another statement by retransmitting the entry summary data 
through ABI with a future scheduled statement date. 

During the ACS “end-of-day” processing, a final statement is gen- 
erated for each preliminary statement where payment has been ac- 
cepted. The filer prints the final statement which is a permanent 
record of the entry summaries and the related duty, tax, and fee 
amounts actually paid. The final statement will also provide the fil- 
er a listing of any entries which may have been deleted from the 
preliminary statement at the request of the filer. 
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AUTOMATED CLEARINGHOUSE (ACH) 


The ACH process is a payment method for use by operational ABI 
filers to effect payment of ABI statements. The ACH is similar to a 
bank lockbox arrangement. Instead of the payment being made by 
check, however, the participant will electronically provide Customs 
authorization to notify a specific Treasury-designated ACH proces- 
sor to perform an electronic debit to its bank account, wherever the 
account is currently located. The payment amount will subsequent- 
ly be credited to the account of the Treasury. 

The ACH process requires that the ABI statement filer provide to 
Customs in writing the bank transit routing number and the bank 
account number from which the ACH payments will be electronical- 
ly debited by the Treasury-designated ACH processor. The informa- 
tion can be obtained from the bottom of the related check or by in- 
quiring of the bank where the account is on file. Customs will pre- 
pare a Masterfile Maintenance Form which will be provided to the 
Treasury-designated ACH processor containing the account infor- 
mation with a unique participant unit number assigned by Cus- 
toms. A copy of the maintenance form will be provided to the ABI 
filer identifying this unique number. All future ACH payment au- 
thorizations transmitted by the ABI filer must identify this unique 
number which will alert the Treasury-designated ACH processor as 
to the bank and account to which to issue the electronic debit trans- 
action. If more than one account is to be used, the ABI filer must 
notify Customs so that unique numbers can be assigned to each ac- 
count and the Treasury-designated ACH processor will have the in- 
formation in their files for appropriate action. It will be the respon- 
sibility of the ABI participant to ensure that all bank account infor- 
mation is accurate and that the correct unique participant number 
is utilized in each ACH payment authorization transaction. 


Errect or ACH on STATEMENT PROCESSING 


The following overview shows the effect on statement processing 
resulting from the ACH payment process. 

The preliminary statement will be generated in the current man- 
ner and available to the ABI filer on the morning of the scheduled 
statement date. This process will allow the ABI filer to identify any 
entry deletions which are to be removed from the statement. These 
deletions will be accomplished by Customs at the statement process- 
ing location before payment action is accomplished. 

When the preliminary statement has been verified by both Cus- 
toms and the ABI filer, Customs will freeze the preliminary state- 
ment to prevent subsequent manipulation from occurring prior to 
the receipt of the ACH payment. The ABI filer will then transmit to 
Customs through the ABI the ACH payment authorization for that 
statement. 
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If by the close of business on the preliminary statement date the 
statement has not been frozen, the ACS system will automatically 
freeze the preliminary statement. If the preliminary statement is 
frozen by Customs without having performed any necessary dele- 
tions, the ABI participant should immediately notify the statement 
processing location so that deletions will be performed. 

Currently, ABI participants are utilizing the ACH system by initi- 
ating payment transactions through a Treasury-designated ACH 
processor. In the near future, ABI participants will have the capa- 
bility of remitting payment transactions directly to Customs for 
subsequent processing through the ACH system. When this capabil- 
ity is available to the ABI filer, the notification of acceptance of the 
ACH payment authorization will be transmitted to the filer through 
the ABI. Upon acceptance of the ACH payment authorization trans- 
action by Customs, the statement will be identified as paid, and 
Customs, in the course of its normal end-of-day processing, will post 
the appropriate payment amounts (duties, taxes, fees) to the related 
entries. 

Customs will electronically debit, through the Treasury-designat- 
ed ACH processor, the payor’s account on the second business day 
following the accepted payment date provided in the ABI accept- 
ance notification record. The final statement will be available to the 
participant the morning following acceptance of the ACH payment 
authorization by Customs. 

The ABI filer will also receive through ABI a notification that an 
ACH payment authorization cannot be accepted. The ABI filer will 
be given an error narrative(s) identifying the error(s) that were in 
the original authorization transmission. If the participant receives 
the ABI notification that the original payment authorization record 
contained errors, no payment will have been applied to the state- 
ment and the authorization cannot be provided to the Treasury-des- 
ignated ACH processor for processing. It is the responsibility of the 
participant to timely retransmit a corrected authorization record or 
risk the potential of late payment claims on each statement entry. 


STATEMENT PROCESSING AND ACH TRANSMISSION 


Entry presentation and processing will require discipline and su- 
pervisory oversight in both the ABI filers’ and Customs offices to 
ensure timely transmission of ACH payments. 

All preliminary statement entries are to be presented to Customs 
on the date of the preliminary statement. The ABI filer will indi- 
cate what, if any, deletions are to be performed. Customs will not 
initiate any deletions on its own. Customs will perform the dele- 
tions. After any deletions are processed, Customs will reconcile the 
statement and provide summary information to the ABI partici- 
pant. Customs will then freeze the preliminary statement at the 
reconciled amount, thereby preventing further manipulation to the 
statement prior to ACH payment. When there are no deletions to be 
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performed to the preliminary statement, Customs will simply freeze 
the preliminary statement, as originally presented. It will be the re- 
sponsibility of the ABI filer to ensure that the ACH transmission 
via ABI is accomplished by close of business on the scheduled state- 
ment date. 

As previously noted, Customs will electronically debit, through 
the Treasury-designated processor, the payor’s account on the sec- 
ond business day following the accepted payment date, as provided 
in the ABI acceptance notification record. 


STATEMENT PROCESSING AND SPECIAL CLASSES OF MERCHANDISE 


Special classes of merchandise defined in § 142.13(c)(1) and (2), 
Customs Regulations (19 CFR 142.13(c)(1) and (2)), consist of quota- 
class merchandise and other classes of merchandise designated by 
Customs Headquarters. Entry/entry summaries for these special 
classes of merchandise currently are not eligible to be statement 
processed. This document proposes to give an ABI filer who uses 
statement processing as a normal course of business an option to in- 
clude such entry/entry summaries on a statement. However, if the 
filer chooses to use statement processing for those entry/entry sum- 
maries, they must remain on the statement. As discussed earlier in 
this document, ACH will be the required method of payment. 


EFFECT OF STATEMENT PROCESSING ON Quota STATUS AND PRIORITY 


“Quota priority” as defined in § 132.1(f), Customs Regulations (19 
CFR 132.1(f)), is the precedence granted to one entry, or withdrawal 
from warehouse, for consumption of quota-class merchandise over 
other entries or withdrawals of merchandise subject to the same 
quota. “Quota status” as defined in § 132.1(g), Customs Regulations 
(19 CFR 132.1(g)), is the standing which entitles quota-class mer- 
chandise to admission under an absolute quota, or to a reduced rate 
of duty under a tariff-rate quota, or to any other quota benefit. 

Under the current system, quota priority and status are deter- 
mined as of the time of presentation to Customs of the entry/entry 
summary for consumption, or withdrawal from warehouse for con- 
sumption. The time of presentation is generally the time of delivery 
in proper form of an entry summary for consumption, which serves 
as both the entry and the entry summary, with estimated duties at- 
tached, or a withdrawal for consumption, with estimated duties 
attached. 

The quota status of a commodity subject to a tariff-rate quota can- 
not be determined in advance of the entry. The quota rates of duty 
are ordinarily assessed on such commodities entered from the be- 
ginning of the quota period until such time in the period as it is de- 
termined that imports are nearing the quota level. District Direc- 
tors of Customs are then instructed to require the deposits of esti- 
mated duties at the over-quota duty rate and to report the time of 
official presentation of each entry. A final determination of the date 
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and time when a quota is filled is made, and all district directors 
are advised accordingly. 

This document proposes that an ABI filer using statement 
processing may include quota-class merchandise on a statement. 
Customs is also proposing that quota status and quota priority can 
be acquired without estimated duties being attached to the entry/ 
entry summary documentation. This can occur when Customs suc- 
cessfully receives from the ABI filer via ABI a transmission of en- 
try/entry summary information and a valid scheduled statement 
date for the subsequent payment of duties, taxes and fees. It should 
be noted that the proposed amendments do not intend to change the 
requirement that an entry summary for consumption must be 
presented to Customs for quota-class merchandise to obtain quota 
status. Merely transmitting the entry/entry summary information 
to Customs via ABI and paying by statement processing is not suffi- 
cient. It also should be noted that. it is not proposed to change the 
requirement that estimated duties must be attached to withdrawals 
from warehouse for consumption for such quota-class merchandise 
to obtain quota status and priority. 


EFFECT OF STATEMENT PROCESSING ON RELEASE OF SPECIAL CLASSES OF 
MERCHANDISE 


Section 141.101, Customs Regulations (19 CFR 141.101), currently 
provides that estimated duties must be deposited at the time of the 
filing of the entry summary documentation when it serves as both 
the entry and entry summary. Section 142.13(c), Customs Regula- 
tions (19 CFR 142.13(c)), provides that estimated duties must be at- 
tached to the entry summary documentation before quota-class 
merchandise and other special classes of merchandise designated by 
Customs Headquarters can be released. 

This document proposes to amend the Customs Regulations to al- 
low such merchandise to be released without the estimated duties 
being attached to the entry/entry summary documentation, if Cus- 
toms successfully receives from the ABI filer via ABI a transmission 
of the entry/entry summary information and a valid scheduled 
statement date for subsequent payment of duties, taxes and fees. 
Processing of these entries generally requires pre-release review for 
assurance of statistical accuracy or compliance with special entry 
requirements on trade sensitive commodities. 


Summary OF ProposeD CHANGES 


This document proposes to amend sections of Parts 24, 132, 141, 
142 and 143 of the Customs Regulations. An amendment proposed 
to § 24.1 states that ABI participants may elect to pay duties, taxes 
and other charges through statement processing and, if so, such 
payment must be made electronically through ACH. It is proposed 
to create a § 24.25 that describes statement processing. Various sec- 
tions of Part 132 are proposed to be amended to reflect that state- 
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ment processing of quota entries is permitted and that quota status 
and priority can be granted to those entries without the attachment 
of estimated duties, taxes and fees. It is also proposed to amend 
§ 142.13(c) to state that ABI filers filing entry/entry summaries for 
other special classes of merchandise designated by Customs Head- 
quarters may use the statement processing method. Numerous oth- 
er sections of the regulations in Parts 141, 142 and 143 are also pro- 
posed to be amended to reflect that estimated duties need not be at- 
tached to entry/entry summaries and. entry summaries for 
consumption if Customs successfully receives from the ABI filer via 
ABI a transmission of entry/entry summary information and a val- 
id scheduled statement date. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4 Treasury Depart- 
ment Regulations (31 CFR 1.4), and §103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations and Disclosure 
Law Branch, Room 2119, U.S. Customs Service Headquarters, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


REGULATORY FLexipiuity Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that if adopted, the proposed 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, they are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. 


Executive Orper 1291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this notice of proposed 
rulemaking has been submitted to the Office of Management and 
Budget (OMB) for review in accordance with the Paperwork Reduc- 
tion Act of 1980 (44 U.S.C. 3504(b)). Comments concerning the accu- 
racy of this burden estimate and suggestions for reducing this bur- 
den should be directed to the Office of Management and Budget, 
Paperwork Reduction Project, Washington, D.C. 20503 with copies 
to the U.S. Customs Service at the address previously specified. 
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The collection of information in this regulation is in 19 CFR 
24.25. This information is needed by Customs so that payments elec- 
tronically transmitted to Customs are correctly debited to the right 
accounts. The likely respondents are businesses or other for-profit 
organizations and small business or organizations. 

Estimated total annual reporting and/or recordkeeping burden: 
35 hours. 

Estimated average annual burden per respondent and/or 
recordkeeper: 15 minutes. 

Estimated number of respondents and recordkeepers: 139. 

Estimated annual frequency of responses: 1. 

Part 178, Customs Regulations (19 CFR Part 178), which lists the 
information collections contained in the requirements and control 
numbers assigned by OMB would be amended accordingly if this 
proposal is adopted. 


DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other Customs offices participated in its 
development. 


List oF SUBJECTS 
19 CFR Part 24 


Accounting, Claims, Customs duties and inspection, Imports, Tax- 
es, Wages 


19 CFR Part 132 

Customs duties and inspection, Imports, Quotas 
19 CFR Parts 141, 142 and 143 

Customs duties and inspection, Entry, Imports 


ProposeD AMENDMENTS 


It is proposed to amend Parts 24, 132, 141, 142 and 143, Customs 
Regulations (19 CFR Parts 24, 132, 141, 142 and 143), as set forth 
below. 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


1. The general and relevant specific authority citation for Part 
24, Customs Regulations (19 CFR Part 24), continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a-58c, 66, 1202 (General Note 
8, Harmonized Tariff Schedule of the United States), 1624; 31 U.S.C. 
9701; Pub. L. 99-662. 


§ 24.1 also issued under 19 U.S.C. 197, 198, 1648. 
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2. It is proposed to amend § 24.1(a) by adding a paragraph (8) to 
read as follows: 


§ 24.1 Collection of Customs duties, taxes and other charges. 


(a) se * 

(8) Participants in the Automated Broker Interface may use state- 
ment processing as described in § 24.25 of this part. Statement 
processing allows entry/entry summaries and entry summaries to 
be grouped either by importer or by filer, and allows payment of re- 
lated duties, taxes and fees by a single payment, rather than by in- 
dividual checks. Users of statement processing must pay Customs 
duties, taxes and fees electronically through the Automated 
Clearinghouse. 

3. It is proposed to revise Part 24 by adding a new § 24.25 to read 
as follows: 


§ 24.25 Statement processing. 


Statement processing is a voluntary automated program for par- 
ticipants in the Automated Broker Interface (ABI), allowing the 
grouping of entry/entry summaries and entry summaries on a daily 
basis. The related duties, taxes and fees must be paid electronically 
through the Automated Clearinghouse (ACH) with a single 


payment. 

(a) How to elect participation. An ABI filer must notify Customs 
in writing of the intention to utilize statement processing. All ABI 
statements must be paid electronically through ACH. The ABI filer 
must provide to Customs the bank transit routing number and the 
bank account number for each account from which the ACH pay- 
ments will be electronically debited. Upon the determination by 
Customs that the ABI filer has the necessary software to participate 
and otherwise qualifies to participate, Customs shall assign a 
unique identifying number to the participant and provide that num- 
ber to both the participant ant the Treasury-designated ACH 
processor. This unique number assigned by Customs will alert the 
ACH processor as to which bank and account to issue the electronic 
debit. It is the responsibility of the participant to ensure that all 
bank account information is accurate and that the correct unique 
participant number is utilized for each ACH transaction. 

(b) Automated Clearinghouse. A filer using ABI statement 
processing must make payment electronically through the Auto- 
mated Clearinghouse (ACH). ACH is an arrangement in which the 
filer electronically provides payment authorization for the Trea- 
sury-designated ACH processor to perform an electronic debit to the 
payor’s bank account. The payment amount will then be automati- 
cally credited to the amount of the Department of the Treasury. 

(c) Procedure for filer. 





16 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 12, MARCH 22, 1989 


(1) The filer shall transmit entry/entry summary and entry sum- 
mary data through ABI indicating whether payment for a particu- 
lar entry summary will be by individual check or by using state- 
ment processing. If statement processing is indicated, the filer shall 
designate whether the entry summary is to be grouped by importer 
or broker, and shall provide a valid scheduled statement date (not a 
Saturday, Sunday or holiday). 

(2) Customs shall provide a preliminary statement to the ABI fil- 
er on the scheduled statement date. The preliminary statement 
shall contain all entry/entry summaries and entry summaries 
scheduled for that statement date. The preliminary statement shall 
be printed by the filer, who will review the statement entries, and 
the statement totals, assemble the required entry summaries as 
listed in the statement, and present them to Customs with the pre- 
liminary statement. This presentation to Customs shall be on the 
date of the preliminary statement. If a filer elects to perform dele- 
tions from the preliminary statement (other than items related to 
special classes of merchandise provided for in § 142.13(c) of this 
chapter), the filer shall notify Customs in such manner as designat- 
ed by Customs Headquarters. Any entry number deleted from a 
statement may be paid by an individual check or scheduled for an- 
other statement by transmitting the entry summary data through 
ABI with a future payment date. 

(3) When the preliminary statement is presented to Customs by 
the filer, Customs shall freeze the preliminary statement to prevent 
subsequent manipulation from occurring prior to the receipt of the 
ACH payment. If the filer does not present the preliminary state- 
ment by close of business on the scheduled statement date, Customs 
shall freeze the statement. 

(4) Customs shall notify the filer when the preliminary statement 
is frozen. If the preliminary statement is frozen by Customs without 
having performed previously requested deletions, the ABI filer 
should immediately notify the statement processing location and 
the deletions will be performed. It is the responsibility of the filer to 
transmit the ACH payment authorization through ABI for that 
statement by no later than the close of business on the scheduled 
statement date. 

(5) Upon acceptance of the ACH payment authorization transac- 
tion by Customs, the preliminary statement shall be identified as 
paid and Customs shall post the appropriate payment amounts to 
the related entries. The final statement generally shall be available 
to the filer the day following the acceptance of the ACH payment. 

(d) Choice of excluding certain entries from statement processing. 
A filer, generally, has the right to inform Customs electronically 
whether he desires that a particular entry summary be paid by an 
individual payment rather than through statement processing. En- 
try/entry summaries for special classes of merchandise defined in 
§ 142.13(c) of this chapter are not required to be statement 
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processed, but the filer has the option of including such entry/entry 
summaries. However, if statement processing is used for these spe- 
cial classes of merchandise, they cannot be deleted from a state- 
ment. In order to include entry/entry summaries for special classes 
of merchandise on a statement, a filer must use statement process- 
ing for a preponderance of the filer’s non-special class entry sum- 
maries. If Customs determines that the preponderance of the non- 
special class entry summaries are not being processed through 
statement processing, the filer can be disqualified from using state- 
ment processing. 

(e) Scheduled statement date. Entry/entry summaries and entry 
summaries must be designated for statement processing within 10 
working days after the date of entry. It is the responsibility of the 
ABI filer using statement processing to ensure that the elected 
scheduled statement date is within that 10-day time frame. Customs 
will not warn the filer if the scheduled statement date given is late. 


PART 132—QUOTAS 


1. The authority of Part 132, Customs Regulations (19 CFR Part 
132), continues to read as follows: 


Authority: 19 U.S.C. 66, 1202 (Gen. Headnote 11), 1624. 
2. It is proposed to revise § 132.1(d) to read as follows: 


§ 132.1 Definitions. 
* * 


* * * * * 


(d) Presentation. “Presentation” is the delivery in proper form to 
the appropriate Customs officer of: 

(1) An entry summary for consumption, which shall serve as both 
the entry and the entry summary, with estimated duties attached 
(see § 141.0a(b)); or 

(2) An entry summary for consumption, which shall serve as both 
the entry and the entry summary, without estimated duties at- 
tached, if the entry/entry summary information and a valid sched- 
uled statement date (pursuant to § 24.25 of this chapter) have been 
successfully received by Customs via the Automated Broker Inter- 
face; or 

(3) A withdrawal for consumption with estimated duties attached. 

3. It is proposed to revise the text of § 132.11(b) to read as follows: 


§ 132.11 Quota Priority and Status. 
* * * * * * * 

(b) Documentation and deposit of duties in proper form required. 
Merchandise covered by an entry summary for consumption, which 
serves as both the entry and entry summary, or by a withdrawal for 
consumption, shall be regarded as entered for purposes of quota pri- 
ority and shall acquire quota status if: 
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(1) The entry summary or withdrawal for consumption is in prop- 
er form, and duties have been attached to the entry summary or 
withdrawal for consumption in proper form; or 

(2) the entry summary for consumption is in proper form, and the 
entry/entry summary information and a valid scheduled statement 
date (pursuant to § 24.25 of this chapter) have been successfully re- 
ceived by Customs via the Automated Broker Interface. 

* * * * * * * 


4. It is proposed to revise § 132.11la(a) to read as follows: 
§132.1la Time of presentation. 


(a) General rule. Except as provided in paragraph (b) of this sec- 
tion, the time of presentation of an entry/entry summary for quota 
purposes shall be the time of delivery in proper form of: 

(1) An entry summary for consumption, which serves as both the 
entry and the entry summary, with estimated duties attached; or 

(2) An entry summary for consumption, which shall serve as both 
the entry and the entry summary without estimated duties at- 
tached, if the entry/entry summary information and a valid sched- 
uled statement date have been successfully received by Customs via 
the Automated Broker Interface (see § 132.1(d)(2), payment must be 
subsequently made by the statement processing method as set forth 
in § 24.25 of this chapter); or 

(3) A withdrawal for consumption with estimated duties attached. 

* * * * * * * 


5. It is proposed to amend § 132.1la by adding a new paragraph 
(c) to read as follows: 


§ 132.lla Time of presentation. 


* * * * * * * 


(c) Failure to use statement processing method. If presentation is 
chosen to be made pursuant to § 132.11la(a)(2) and payment is not 
made as required through the statement processing method, the dis- 
trict director may require filing of an entry summary for consump- 
tion with estimated duties attached as described in § 132.11(a)(1) for 
future filings. 

6. It is proposed to amend the first sentences of subparagraphs (1), 
(2), (3), (4G) and (4)(ii) in § 132.14(a), by inserting the word “proper” 
before the words “presentation of an entry summary for consump- 
tion, or withdrawal for consumption.” 

7. It is also proposed to amend the first sentences of subpara- 
graphs (1), (2), (3), (4)() and (4)(ii) in § 132.14a(a) by removing the 
words “with estimated duties attached” following the words “pres- 
entation of an entry summary for consumption, or a withdrawal for 
consumption” and replacing them with “pursuant to § 132.1 of this 
part”. 
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PART 141—ENTRY OF MERCHANDISE 


1. The general and relevant specific authority for Part 141, Cus- 
toms Regulations, continues to read as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
Subpart G also issued under 19 U.S.C. 1505 


2. It is proposed to revise the opening paragraph of § 141.101 to 
read as follows: 


§ 141.101 Time of deposit. 


Estimated duties shall either be deposited with the Customs of- 
ficer designated to receive the duties at the time of the filing of the 
entry documentation or the entry summary documentation when it 
serves as both the entry and entry summary, or be electronically 
transmitted to Customs by the scheduled statement date according 
to the statement processing method as described in § 24.25 of this 
chapter, except in the following cases: 

ok * * * 


* * * 


2. It is proposed to amend the second sentence of 
§ 141.62(b(2)(bX ii) by inserting the words “or without the estimated 
duties attached, if the entry/entry summary information and a 
scheduled statement date have been successfully received by Cus- 
toms via’ the Automated Broker Interface,” between the words 
“with the estimated duties attached,” and “shall be the time of 
presentation for quota pu e 

3. It is proposed to amend § 141 .68(b) by, deleting the period at the 
end of the paragraph and adding, “except as provided in 
§ 142.13(c).” 

4. It is proposed to amend § 141.68(d) by inserting between the 
words “with estimated duties attached,” and “as provided in 
§ 132.11a of this chapter,” the words “or if the entry/entry summa- 
ry information and a valid scheduled statement date (pursuant to 
§ 24.25 of this chapter) have been successfully received by Customs 
via the Automated Broker Interface, without the estimated duties 
attached”. 


PART 142—ENTRY PROCESS 
1. The authority citation for Part 142 continues to read as follows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624 


2. It is proposed to revise § 142.13(c\1) and (c\2) to read as 
follows: 
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§ 142.18 When entry summary must be filed at time of entry. 
* * 


* * * * * 


(c) Special Classes of merchandise 

(1) Quota-class merchandise. Quota-class merchandise shall not be 
released upon delivery of entry documentation before presentation 
of: (i) an entry summary for consumption with estimated duties at- 
tached; or (ii) a withdrawal for consumption, with estimated duties 
attached; or (iii) an entry summary for consumption, without the es- 
timated duties attached, if the entry/entry summary information 
and a valid scheduled statement date have been successfully re- 
ceived by Customs via the Automated Broker Interface. (See ‘Part 
132 and § 24.25 of this chapter. 

(2) Other classes of merchandise. Entry summary divuniiiataliie, 
with estimated duties attached, or a withdrawal for consumption 
with estimated duties attached, or an entry summary for consump- 
tion, without the estimated duties attached if the entry/entry sum- 
mary information and a valid scheduled statement date have previ- 
ously been transmitted to Customs via the Automated Broker Inter- 
face (see § 24.25 of this chapter) shall be filed at the time of entry 
before release of any other merchandise of a class designated by 
Customs Headquarters. 

3. It is proposed to revise § 142.21(e) to read as follows: 


§ 142.21 Merchandise eligible for special permit for immedi- 
ate delivery. 


* * * * * * * 


(e) Quota-class merchandise 

(1) Tariff rate. At the discretion of the district director, merchan- 
dise subject to a tariff-rate quota may be released under a special 
permit for immediate delivery provided the importer has on file a 
bond on Customs Form 301, containing the bond conditions set forth 
in § 113.62 of this chapter. An entry summary shall be properly 
presented pursuant to § 132.1 of this chapter within the time speci- 
fied in § 142.23, or within the quota period, whichever expires first. 
If proper presentation is not made until after the tariff-rate quota is 
filled, the merchandise shall not be entitled to the quota rate of du- 
ty, and the importer shall pay duties at the over-quota rate. 

(2) Absolute. At the discretion of the district director, perishable 
merchandise of a class approved by Customs Headquarters which is 
subject to an absolute quota may be released under a special permit 
for immediate delivery for removal to the importer’s premises, or to 
any other location approved by the district director, until an entry 
summary is properly presented pursuant to § 132.1 of this chapter. 
A proper entry summary must be presented for merchandise so re- 
leased within the time specified in § 142.23, or within the quota pe- 
riod, whichever expires first. If the absolute quota is filled before 
the importer has properly presented an entry summary, he may ei- 
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ther present an entry summary for warehouse or, under Customs 
supervision, export or destroy the merchandise. 
* * * * * 


* * 


4. It is proposed to revise § 142.22(b)\(1) to read as follows: 


§ 142.22 Application for special permit for immediate 
delivery. 
* 


* * * * * * 


(b) Customs custody * * *. 
(1) An entry summary for consumption, with estimated duties at- 
tached; an entry summary for consumption without estimated du- 
ties attached, if entry/entry summary information and a valid 
scheduled statement date (pursuant to § 24.25 of this chapter) have 
successfully been received by Customs via the Automated Broker 
Interface; an entry summary for warehouse; or an entry summary 
for entry temporarily under bond, which may be filed in any of the 
circumstances under § 142.21 of this part except for merchandise re- 

leased from warehouse under § 142.21(f) of this part; 
* * * * * % 


* 


PART 143—CONSUMPTION, APPRAISEMENT, AND 
INFORMAL ENTRIES 


1. The authority citation of Part 143 continues to read as follows: 
Authority: 19 U.S.C. 66, 1481, 1484, 1498 1624. 


2. It is proposed to revise the first sentence of § 143.28 to read as 
follows: 


§ 143.28 Deposit of duties and release of merchandise. 


Unless statement processing is used pursuant to § 24.25 of this 
chapter, the estimated duties and taxes, if any, shall be deposited at 
the time the entry is presented and accepted by a Customs officer, 
whether at the customhouse or elsewhere. 

* * * x * * * 
WILLIAM VON Raa, 
Commissioner of Customs. 
Approved: March 2, 1989. 
SALVATORE R. MaRrTOCcHE, 
Assistant Secretary of the Treasury. 


(Published in the Federal Register, March 9, 1989 (54 FR 10019)] 
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(Decided February 15, 1989) 


Please make the following corrections to Appeal No. 88-1020, 
published in the Customs BuLLeTIn, Vol. 23, No. 10, Dated March 8, 


1989: 


Page 46, line 23, delete the word “or”. 
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OPINION 


Restanli, Judge: Plaintiff, Floral Trade Council of Davis, California 
brings this action challenging the determination of the Internation- 
al Trade Administration of the Department of Commerce (ITA) not 
to commence an administrative review of certain importers and 
consignment brokers and their suppliers or, in the alternative, of 
all Colombian producers and exporters of certain fresh cut flowers 
from Colombia. In its opinion of August 30, 1988, Floral Trade 
Council of Davis, California v. United States, 12 CIT ——, 692 F. 
Supp. 1387, the court remanded this action to ITA to determine 
whether or not it would accept plaintiff's request to investigate the 
suppliers or potential suppliers of the named importers, that is, all 
relevant producers and exporters. The court found that ITA had not 
acted reasonably in regard to this request when it was first made by 
plaintiff “because it did not react to it at all, it merely treated the 
request as one to investigate importers.” Jd. at 1390. On September 
29, 1988, ITA issued its remand determination stating that it was 
unable to identify the suppliers of the named importers and that it 
was declining petitioners request for review of all exporters because 
such request was not timely made. Plaintiff presently challenges 
this remand determination. 
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As set forth in the court’s previous opinion, Floral Trade Council, 
in addition to requesting an administrative review of certain Colom- 
bian exporters and producers, asked ITA to investigate certain im- 
porters and to determine the identity of their suppliers. This re- 
quest, which was made on March 31, 1988, was denied by ITA on 
April 12, 1988. The deadline for submitting requests for an adminis- 
trative review in this case was March 31, 1988. See 53 Fed. Reg. 
7383 (Mar. 8, 1988) (notice of opportunity to request administrative 
review). On April 18, 1988, plaintiff submitted a second letter to 
ITA regarding its request for review. In addition to repeating its 
original request to review importers and to identify their suppliers, 
plaintiff stated that if for some reason ITA would not investigate 
the importers and their suppliers, plaintiff wished a review of all 
suppliers. See Public Record Document Numbers 14, 17 & 18. 

In its post-remand brief before this court, plaintiff makes much of 
its belief that its April 18, 1988 letter was simply a clarification of 
its timely request of March 31, 1988. Specifically, plaintiff argues 
that the court’s previous opinion found that the April letter was in- 
deed a clarification and “that petitioner had made a timely request 
that named all known producers and exporters.” Plaintiff's Com- 
ments at 6. Plaintiff argues that the court’s opinion “excluded the 
option of ITA determining on remand that the April 18 letter was 
not a clarification” but an untimely new request. Jd. at 3. 

While plaintiff correctly notes that the court did in its previous 
opinion refer to the April letter as a clarification of the March re- 
quest, it errs in its belief that the court reached any conclusion as 
to whether ITA was required to accept the request as clarified. Im- 
plicit in plaintiffs argument is the assumption that if the April 18 
letter was a clarification rather than a new request, plaintiff's re- 
quest as clarified cannot be denied by ITA as untimely. The court 
rejects this assumption.! Whether or not the April request is char- 
acterized as a clarification of the previous request or as a new re- 
quest is not determinative. The fact remains that the March re- 
quest was ambiguous and did not specify the alternative of investi- 
gation of all suppliers that plaintiff now seeks. ITA is not required 
to accept clarifications of unclear, ambiguous or otherwise inade- 
quate requests for administrative review after the deadline for sub- 
mitting requests for administrative review has passed. Rather, ITA 
may decide, as it did here following remand, that the party request- 
ing review should make all of its requests in an unambiguous man- 
ner, as well as within the time periods specified by ITA’s regula- 
tions. See 19 C.F.R. § 353.53a (1988). ITA’s strict approach is in har- 
mony with the Congressional goal of expedient administration of 
the trade laws. 


1The court also disagrees with ITA’s apparent assumption that it may simply reject the court’s wording, as if 
that resolves the problem. On remand ITA must do as the court directs. In this case it did so, but ITA also dis- 
agreed with the court’s phraseology in such an emphatic manner that it led plaintiff to believe that ITA was re- 
jecting the court’s direction. 
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Having found that ITA did not abuse its discretion in refusing to 
accept the post-deadline clarification, the court must determine 
whether ITA acted properly in relation to the timely March re- 
quest. More specifically, the court. must determine whether ITA 
abused its discretion in pursuing what plaintiff now terms the “no- 
further-action option” in relation to that request. Plaintiff argues 
that although its March 31 request did not specify what course of 
action it would prefer in the event ITA were unable to investigate 
the suppliers of the importers and brokers, “logic and the purpose 
underlying the antidumping duty law would militate in favor of in- 
terpreting the March 31 letter as requesting the alternative of a re- 
view of all Colombian producers and exporters rather than the al- 
ternative of no further action.” Plaintiff's Comments at 3. Plaintiff 
argues alternatively that ITA should have at least asked it whether 
it would prefer an unlimited review of all Colombian suppliers or no 
further action on its request once ITA determined it could not iden- 
tify the suppliers of the named importers. 

The court rejects plaintiff's suggested approach which would com- 
pel ITA to assume a party’s alternative preferences when a request 
made by that party was not granted or was somehow deficient. Such 
an approach would likely open the door to undesirable agency spec- 
ulation. Moreover, ITA bears no general burden to anticipate alter- 
native requests when the primary request submitted to the agency 
is not granted. Rather, ITA may place a burden on the party mak- 
ing the request to submit a clear, understandable and comprehen- 
sive request within the deadline set by regulation. Nothing in this 
case prevented plaintiff from including its alternative request for a 
review of all suppliers in its timely request of March 31, and ITA is 
not obligated to contact a party in order to decipher its wishes.” 

The court also does not find that either “logic” or “the purpose of 
the antidumping laws” necessarily should have led ITA to the con- 
clusion that plaintiff desired a review of all suppliers. To begin 
with, such an extensive review would take longer to complete. All 
requestors may not find delay acceptable. Furthermore, while a re- 
view of all suppliers might capture the suppliers of the named im- 
porters, such an expanded investigation might also result in lower 
rates for producers and exporters who were not previously reviewed 
individually. As plaintiff represents domestic interests, presumably 
this would not be a result which it would seek. Such a review might 
also result in ITA’s use of sampling or averaging. See 19 U.S.C. 
§ 1677f-1 (Supp. IV 1986). Such techniques also could lead to lower 
rates. In any event, ITA reasonably could decide, as it did, that as- 
sessing the benefits and drawbacks of such an alternative request is 
the task of the party making the request and not of ITA. 


2The court also finds no basis for plaintiff's implied claim that ITA was obligated to conduct some sort of ancil- 
lary investigation to determine the identity of the actual suppliers of the named importers. It does not seem to be 
in dispute that ITA was never in possession of information which would have allowed it to identify the suppliers 
of the named importers. ITA is not — to conduct an investigation to determine who should be investigated 
in an administrative review p' 
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Accordingly, the court finds that ITA has now properly consid- 
ered plaintiffs requests for administrative review, including the 
post-deadline clarification or alternative request, and that ITA’s de- 
cision not to commence an administrative review of certain import- 
ers and consignment brokers and their suppliers or, in the alterna- 
tive, of all producers and exporters of certain fresh cut flowers from 
Colombia is reasonable and otherwise in accordance with law. 


(Slip Op. 89-22) 
Otympic ADHESIVES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-10-01441 
[Judgment for defendant. ] 


OPINION 


(Decided February 17, 1989) 


Sharretts, Paley, Carter & Blauvelt, P.C. (Gail T. Cumins) for the plaintiff. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, United States of Justice (Sheila N. Ziff), for 
the defendant. 


BACKGROUND 


Muscrave, Judge: This lawsuit was commenced in accordance 
with Section 516A of the Tariff Act, as amended, 19 U.S.C. § 1516a, 
in order to seek review of a final determination of the U.S. Depart- 
ment of Commerce, International Trade Administration (ITA) in a 
19 U.S.C. § 1675(a) administrative review of Treasury Decision 78-3, 
an outstanding Finding of Dumping against Animal Glue and Ined- 
ible Gelatin from Sweden. 48 Fed. Reg. 40769-70. 

The administrative review which is the subject of this action cov- 
ered entries of Animal Glue and Inedible Gelatin from Sweden 
made during the period from June 1, 1978 through November 30, 
1980. Through their review, ITA determined that antidumping du- 
ties of 92.72 percent should be assessed on animal glue exported 
from Sweden during that period by Extraco AB. 

The court has jurisdiction under 28 U.S.C. § 1581(c) (1982). 


Facts 


In January of 1977 the Department of Treasury initiated an an- 
tidumping duty proceeding in response to information submitted by 
domestic U.S. glue manufacturers indicating that animal glue and 
inedible gelatin from Sweden was being sold in the United States at 
less than fair value. 42 Fed. Reg. 4921. 
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Treasury’s fair value investigation, which covered the period from 
August 1, 1976 to January 31, 1977, disclosed that only one Swedish 
producer of animal glue, Extraco, exported its products to the U.S., 
and that all of Extraco’s sales in the U.S. were to plaintiff Olympic. 

In making its determination Treasury compared the prices of 
grades 12, 16, and 20 glue sold by Extraco to Olympic, with the 
prices at which Extraco sold the same grades of glue to an unrelat- 
ed purchaser in its home market. Based upon these comparisons, 
Treasury determined that the weighted-average dumping margin 
on exports of animal glue from Sweden to the U.S. during the rele- 
vant period was 92.72 percent. 42 Fed. Reg. 39288-89 (August 3, 
1977). 

The International Trade Commission (ITC) subsequently notified 
Treasury that imports of Swedish animal glue were injuring the do- 
mestic industry. An Antidumping Duty Finding, T.D. 78-3, was 
published in the Federal Register on December 22, 1977. 42 Fed. 
Reg. 64116. 

Treasury’s first administrative review of the dumping finding on 
animal glue from Sweden covered the period from August 3, 1977 
through May 31, 1978. In response to the Customs Service’s an- 
tidumping questionnaire Extraco reported sales to the United 
States of grades 14, 18, and 22 glue (as opposed to the sales of 
grades 12, 16 and 20 glue which were made during the fair value in- 
vestigation), sales to third countries of 12, 16, and 20 glue, and 
home market sales of all six of these grades of glue (R. 379, 419, 
423-29.) Through this review Treasury determined that the grades 
of glue imported into the U.S. from Sweden during the period in 
question were not being sold at less than fiar value. 

On May 2, 1979, Treasury commenced a second administrative re- 
view of the dumping finding on animal glue from Sweden for the 
period from June, 1978 through December, 1978. Before the comple- 
tion of this review, however, responsibility for administering the an- 
tidumping law was transferred to the Department of Commerce, In- 
ternational Trade Administration (ITA). The ITA’s first administra- 
tive review, which is the subject of this action, covers the period 
from June 1, 1978 through November 30, 1980. During this period 
Olympic purchased animal glues from Extraco of grades 14, 18, and 
22. (R. 20-40.) Based on Extraco’s questionnaire responses ITA com- 
pared Extraco’s sales to Olympic with Extraco’s home market sales 
of those same grades of glue and preliminarily determined that the 
dumping margin on the sales to Olympic during the period from 
June 1, 1978 through December 31, 1978 was 8.95 percent, and on 
sales during the period from January 1, 1979 through November 30, 
1980 was 1.93 percent. 46 Fed. Reg. 41540—41 (August 17, 1981). 

In October of 1981 counsel for the domestic interested parties sub- 
mitted to the ITA documents which alleged that Extraco’s home 
market sales of grades 14, 18, and 22 glue were not made in the or- 
dinary course of trade, and that the change in the grades of glue 
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purchased by Olympic from Extraco from 12, 16, and 20 to 14, 18, 
and 22 did not represent bona fide sales, but were undertaken for 
the purposes of avoiding antidumping duties. (R. 182-90, 200-19.) 

If Extraco’s sales in Sweden of glues of grades 14, 18, and 22 were 
made for the purpose of creating a fictitious home market, and the 
change in the grades of glue purchased by Olympic were undertak- 
en for the purpose of avoiding antidumping duties then those sales 
would not have been made in the ordinary course of trade, and thus 
foreign market value could not properly be determined as required 
by 19 U.S.C. § 1677b. See 19 C.F.R. § 353.3(a)(1). Consequently, the 
ITA determined that it was necessary to explore the allegations of 
fictitious sales, and for this purpose sought additional information 
from Olympic and Extraco. 

On November 19, 1981 ITA sent Extraco a questionnaire request- 
ing information regarding Extraco’s production of glue of grades 14, 
18, and 22, and its sales of those glues in the U.S., in Europe, and in 
its home market. In its request ITA advised Extraco that a failure 
to respond to the questionnaire could result in the imposition of an- 
tidumping duties based upon the best information available. (R. 
353.) A copy of this correspondence was provided to plaintiff's coun- 
sel on December 7, 1981. (R. 352.) Extraco submitted a response to 
ITA’s request on January 18, 1982 (R. 363-66) which ITA found to 
be inadequate; in its response Extraco indicated that it would prob- 
ably not answer any further questions. Extraco was sent a telegram 
on May 19, 1982 requesting further information and warning that a 
response “was necessary to avoid resort to other sources of informa- 
tion to assess dumping duties * * *” (R. 376-77.) Extraco’s sales 
manager responded by telephone on the same day stating that “Ex- 
traco would supply no more information or clarification to their 
previous responses.” (R. 441.) Again ITA explained that Extraco’s 
responses were considered insufficient and that if the requested in- 
formation was not supplied, other sources of information would be 
used to establish dumping duties. In a letter dated January 24, 1983 
Extraco notified ITA that it was no longer producing animal glue 
and was no longer able to answer any further questions regarding 
its previous production of such glues. (R. 380.) The ITA adopted the 
position that 

“* * * since Extraco failed to respond to our request for infor- 
mation on similar merchandise, and because the record appears 
to substantiate the petitioner’s allegation, we will recommend 
in our final results of administrative review that we use the 
best information available for assessment and cash deposit 
rates. The best information available is the 92.72% fair value 
rate.” (R. 379.) 


On September 9, 1983, ITA issued its final results of administra- 
tive review based upon best information available, with antidump- 
ing duties to be assessed at the rate of 92.72 percent, ad 
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valorem—the weighted average margin found by Treasury during 
its fair value investigation. 48 Fed. Reg. 40769-70. 


IssuES PRESENTED 


This case presents two basic questions for review. First, whether 
ITA’s decision to base its determination on best information availa- 
ble is supported by substantial evidence in the record and is other- 
wise in accordance with law? Second, whether ITA’s decision. to 
base the margin of dumping on the rate determined in the fair 
value investigation as the best information available is supported 
by substantial evidence in the record and is otherwise in accordance 
with law? 


STANDARD OF REVIEW 


In reviewing challenges to administrative reviews this Court 
must sustain the ITA’s determination unless it is found to be “un- 
supported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b\(1)(B) (1982). See Seattle 
Marine Fishing Supply Co. v. U.S., —— CIT ——, 679 F. Supp. 1119, 
1125 (1988). Substantial evidence has been held to be more than a 
“mere scintilla”, but sufficient to reasonably support a conclusion. 
Ceramica Regiomontana, S.A. v. U.S., —— CIT ——, 636 F. Supp. 
961, 966 (1986), aff'd, 810 F. 2d 1137 (Fed. Cir. 1987); See Also 
Smith-Corona Group v. U.S., 713 F. 2d 1568, 1571 (Fed. Cir. 1983). 

Because a reviewing court must accord due weight to an agency’s 
interpretation of a statute it administers, this Court will defer to 
the agency’s interpretation, provided it is “sufficiently reasonable”. 
See American Lamb Co. v. U.S., 785 F. 2d 994, 1001 (Fed. Cir. 1986). 
Furthermore, so long as the agency’s methodology and procedures 
are reasonable means of effectuating the statutory purpose, and the 
agency’s conclusions are supported by substantial evidence on the 
record, the Court will accept the sufficiency of the agency’s investi- 
gation and will not question its methodology. Ceramica Regi- 
omontana, supra, 636 F. Supp. at 966. At the same time, the Court 
will not permit the agency to contravene or ignore the intent of 
Congress under the guise of lawful discretion. Jd. 


DISCUSSION 


Whether ITA’s decision to base its determination on best informa- 
tion available is supported by substantial evidence on the record or 
otherwise in accordance with law? 

On September 9, 1983 ITA issued the final results of its adminis- 
trative review based upon the best information available. Plaintiff 
alleges, and defendant admits, that the decision to rely on best in- 
formation available was made because ITA was unable to resolve 
petitioner’s allegations that Extraco’s home market sales of certain 
grades of animal glue were not made in the ordinary course of 
trade, but were made to create a fictitious market. Plaintiff argues 
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that this decision was clearly erroneous and unsupported by sub- 
stantial evidence on the record. Plaintiff states that petitioner’s 
claims of fictitious sales were nothing more than unsubstantiated 
allegations, and that a reliance on best information available was 
unwarranted because the ITA had already verified Extraco’s home 
market sales of the grades of glue in question and concluded that 
there were no discrepancies between the information submitted and 
the actual sales data. (R. 56-78.) Finally, plaintiff states that it had 
presented to ITA uncontradicted evidence that it had been purchas- 
ing glue of the grades in question from Sweden and elsewhere since 
1975, thereby rebutting the claim that these glues were sold to cre- 
ate a fictitious market. 

Defendant states in response that petitioner’s allegations of ficti- 
tious sales were not effectively rebutted by plaintiff; that the infor- 
mation submitted by plaintiff Olympic could not substitute for the 
data requested from Extraco; and that the favorable verification re- 
port was prepared before the petitioner’s allegations were made 
and, consequently, did not address that issue. Thus defendant states 
that, in the absence of a meaningful response from Extraco, the evi- 
dence in the administrative record created a substantial doubt as to 
whether Extraco’s home market sales of grades 14, 18, and 22 were 
made in the ordinary course of trade. According to defendant, a de- 
cision to rely on the information previously submitted by Extraco 
without further investigation would not have been supported by 
substantial evidence in the record. it was for this reason that defen- 
dant relied on the “best information available”. 

19 U.S.C. § 1677e(b) (1984) provides: 


(b) Determinations to be made on best information available.— 


In making their determinations under this subtitle, the ad- 
ministering authority and the Commission shall, whenever a 
party or any other person refuses or is unable to produce infor- 
mation requested in a timely manner and in the form required, 
or otherwise significantly impedes an investigation, use the 
best information otherwise availabie. 


Section 353.51 of the ITA regulations, meanwhile, provides in part: 


(b) Whenever information cannot be satisfactorily verified, or is 
not submitted in a timely fashion or in the form required, the 
submitter of the information will be notified and the affected 
determination will be made on the basis of the best information 
then otherwise available which may include the information 
submitted in support of the petition. An opportunity to correct 
inadequate submissions will be provided if the corrected sub- 
mission is received in time to permit proper analysis and verifi- 
cation of the information concerned; otherwise no corrected 
submission will be taken into account. Where a party to the 
proceedings refuses to provide requesting information, that fact 
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may be taken into account in determining what is the best 
available information. 19 C.F.R. § 353.51(b) (1982). 


It is important to note initially the use of the mandatory term 
“shall” in the statute, indicating that the best information other- 
wise available must be used in the enumerated circumstances. At- 
lantic Sugar, Ltd. v. U.S., 744 F.2d 1556 (1984). The Court also notes 
the essential nature of cooperation by the parties to the investiga- 
tion. As stated in Atlantic Sugar, supra, non-cooperation may be 
“penalized” by the mandatory use of whatever other best informa- 
tion is available. Furthermore, as indicated in Ansaldo Componenti, 
S.p.A. v. U.S., —— CIT ——, 628 F. Supp. 198, 205 (1986), the fact 
that an administering agency does not timely receive a response 
from a person or party from whom it is requested is, in and of itself, 
sufficient to sustain Commerce’s use of the best information 
available. 

Plaintiff states in its Memorandum in Support of Its Motion for 
Review that “the ITA never notified Extraco that Extraco had not 
submitted sufficient information to adequately respond to [petition- 
ers’] allegation.” However, the administrative record presents evi- 
dence to the contrary. In a letter dated November 19, 1981, for ex- 
ample, Commerce requested of Extraco information relating to is- 
sues raised by the domestic industry. That letter stated: 

“Failure to respond to this request may result in our using the 
best information available for appraisement and estimated cash 
deposit purposes. In Extraco’s case the weighted-average mar- 
gin of 92% found at the time of the fair value investigation is 
the best information available.” (R. 353.) 


Although Extraco responded to this request, ITA found the re- 
sponse to be inadequate. On May 19, 1982 Extraco was sent a tele- 
gram requesting further information. The telegram stated that a re- 
sponse was “necessary to avoid resort to other sources of informaion 
to assess dumping duties * * *” (R. 376-77.) This warning was re- 
peated in a telephone conversation with an official of Extraco on 
the same date. (R. 441.) On January 24, 1983 Commerce was sent a 
letter from this official stating that Extraco was no longer able to 
answer any further questions regarding its production of animal 
glue. (R. 380.) 

Plaintiff also states that defendant’s resort to best information 
available without first advising Olympic or counsel for Olympic and 
Extraco of the alleged inadequacy of Extraco’s submissions and 
without providing Olympic or counsel an opportunity to correct the 
submissions was contrary to law. 

Plaintiff asserts, and the record reflects, that on January 8, 1982 
the president of plaintiff Olympic requested that ITA direct all fur- 
ther inquiries for information from Sweden to either Olympic or its 
counsel, and that counsel requested of ITA in a letter dated April 
20, 1982 dthat it be contacted if ITA disagreed with the calculation 
of antidumping duties on Extraco sales which counsel had prepared 
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and presented in that letter. However, the only statutory authority 
cited by plaintiff in support of its assertion that the failure to con- 
tact plaintiff or counsel of the alleged inadequacy of Extraco’s sub- 
missions is contrary to law is 19 C.F.R. § 353.51(b). This regulation 
states in relevant part: 
(b) Whenever information cannot be satisfactorily verified, or is 
not submitted in a timely fashion or in the form required, the 
—— of the information will be notified * * * (emphasis 
a 


The submitter of the information sought by the ITA in this case 
was Extraco.! As discussed above, Extraco was notified of the al- 
leged inadequacy of its submissions on several occasions, in accor- 
dance with the regulation. That regulation did not impose an obli- 
gation on the ITA to notify Olympic or counsel of ITA’s request for 
further information from Extraco. And, if Extraco failed to notify 
Olympic of the further requests, the ITA cannot be held accounta- 
ble for that breakdown in communication. 

Plaintiff further argues that defendant’s failure to attempt to 
supplement the administrative record it perceived to be inadequate 
was contrary to law. Plaintiff alleges that ITA’s determination that 
it could not resolve petitioner’s claims of sales made outside the 
normal course of trade resulted from its failure to conduct a proper 
investigation in accordance with law, rather than from any defi- 
ciency by Extraco. Plaintiff states that defendant’s last request for 
information from Extraco was made on May 19, 1982 and that the 
final determination was made on September 9, 1983, and that dur- 
ing this time defendant did not take steps to supplement a record it 
perceived to be inadequate. 

Plaintiff cites Budd Co., Ry. Division v. U.S., 1 CIT 67, 507 F. 
Supp. 997 (1980) for the proposition that ITA has an obligation to 
reasonably seek all information that is accessible or may be ob- 
tained from whatever its source may be, in order to conduct a thor- 
ough investigation. That case involved a preliminary injury deter- 
mination by the ITC. The Court found that the Commission, in its 
investigation, had obtained no data on domestic procedures within 
the relevant industry, yet found that the domestic industry was not 
injured. Given this lack of information in the record, and the fail- 
ure of the Commission to provide an explicit statement of reason- 
ing, the Court was left “in a quandary as the basis of and theory un- 
derlying the Commission’s findings of fact and resulting determina- 
tion.” Id. at 76, 507 F.Supp at 1004. The Court in Budd used broad 
language in imposing a duty upon the Commission to obtain all in- 
formation. However, the facts in that case clearly distinguish it 
from the instant case.? There the Commission did not gather, and 
indeed, did not seek any relevant data. This was not so in the case 


1Although Extraco was nominally the submitter, the real party at interest was the plaintiff importer, as they 
would bear any additional duties imposed. 


2See Kenda Rubber Industrial Co., Ltd., et al. v. U.S, —— CIT ——, 630 F. Supp. 354, 358 n. 4 (1986). 
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before us. As stated above, the ITA requested on several occasions 
that Extraco supply it with certain information relevant to the de- 
termination. This information was not supplied, either because Ex- 
traco was no longer able to provide the information or because it re- 
fused to do so. In either case, it cannot be said that ITA did not at- 
tempt (albeit in somewhat desultory fashion) to supplement an 
administrative record which it perceived to be inadequate. Further- 
more, as stated in Atlantic Sugar, 744 F.2d 1556, 1561 (Fed. Cir. 
1984) “[njothing in the best information rule or its legislative histo- 
ry defines a standard of investigative thoroughness.” After receiv- 
ing Extraco’s January 24, 1983 letter stating that Extraco would no 
longer comply with requests for additional information, ITA cannot 
be said to be entirely unjustified in relying on best information 
available, in accordance with 19 U.S.C. § 1677e(b) (1984), even 
though the motive for so doing was clearly retributive. 


Whether ITA’s decision to base the margin of dumping on the rate 
determined in the original fair value investigation as the best infor- 
mation available was supported by substantial evidence and in ac- 
cordance with law. 

Plaintiff challenges ITA’s decision as to what constituted the best 
information available in the administrative review in question on 
three grounds: (1) in its determination as to prices of grades 12, 16, 


and 20 animal glue, ITA should have relied upon home market 
sales information collected by Treasury in its review of the period 
from April, 1977 through May, 1978, rather than prices of glue sold 
in 1976, as the former period was more up-to-date; (2) ITA’s decision 
to determine the margin of dumping for entries made during the re- 
view period on the basis of information as to prices in 1976 was con- 
trary to law; and (3) ITA’s decision to apply a 92.72 percent margin 
to the entries in issue, rather than determining the actual purchase 
price and foreign market value of the merchandise imported was 
contrary to law. These arguments essentially address one issue, 
namely, whether ITA’s determination as to what constituted the 
best information available for the purpose of determining the mar- 
gin of dumping for entries made during the review period was sup- 
ported by substantial evidence and in accordance with law? 
Information relied upon by the ITA as the best information avail- 
able may include information submitted in the petition. 19 C.F.R. 
§ 353.51(b). In addition, data submitted by another party, data ob- 
tained from a similarly situated producer in the same country, as 
well as information submitted by a respondent in a prior proceeding 
may be used. In Tomato Products From Greece, 46 Fed. Reg. 40245 
(August 7, 1981), for example, Commerce preliminarily determined 
in its 1981 review to collect deposits of estimated countervailing du- 
ties equal to the rates previously established in the case in 1974, as 
the best information available. This decision was made because the 
response requested from the government of Greece was received by 
Commerce too late to be considered timely. See Also Oleoresins from 
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India, 48 Fed. Reg. 38, 524 (August 24, 1983) (in which information 
from a prior investigation was used when the Indian government 
did not fully comply with an information request). 

In Pistachio Group of the Association of Food Industries, Inc. v. 
U.S., —— CIT ——, 671 F. Supp. 31 (1987) this Court upheld the 
ITA’s final determination, which was based on information submit- 
ted by the petitioner as “the best information available”, despite 
plaintiff's objection that the information submitted by the respon- 
dent in the investigation was “inherently more reliable.” Jd. at 
——, 671 F. Supp. at 40. The Court found that the respondent had 
cooperated less than fully in the investigation, inasmuch as respon- 
dent did not provide ITA with certain pricing information. For this 
reason, the Court upheld the ITA’s use of the best information rule, 
stating that the rule may be used to prevent “a respondent from 
controlling the results of the investigation by providing partial in- 
formation or by delaying or otherwise hindering the investigation.” 
Id. As stated by the Court, in the absence of a subpoena power on 
the part of the ITA, the best information rule is an “effective means 
of compelling a recalcitrant party to provide necessary informa- 
tion.” Id. 

In Seattle Marine Fishing Supply Co. v. U.S., —— CIT ——, 679 
F. Supp. 1119 (1988), the plaintiff brought an action contesting the 
ITA’s administrative review of fish netting from Japan. During its 
review ITA submitted questionnaires to the exporter of the fish net- 
ting in question, requesting submission of the answers within 30 
days, and warning that an undue delay or lack of response could re- 
sult in an appraisement based on the best information available. 
The exporter did not submit its response to the questionnaire until 
seven months after the deadline; consequently, ITA refused to con- 
sider the response on the basis that it was untimely. Plaintiff ar- 
gued that despite the delay in the filing of the exporter’s response, 
the response was submitted in sufficient time to allow the ITA to 
verify the information contained therein “in order to use that infor- 
mation in the final determination.” For this reason, plaintiff 
claimed that this response, and not the information which ITA ac- 
tually relied upon in its absence, was the best information availa- 
ble. The Court rejected this argument, stating that “[t]he issue is 
not, as plaintiffs would argue, whose information becomes the best 
information otherwise available, but whether or not evidence on the 
record supports the ITA’s decision.” Jd. at 1128. (Emphasis in origi- 
nal.) Thus, in challenges of the use of best information available the 
issue is not which, of all the information ITA has to choose from, is 
the best information available, but rather, whether the information 
chosen by ITA is supported by substantial evidence on the record. 

The “substantial evidence test” restricts the scope of the Court’s 
review of the agency record. Because much deference is given to the 
agency’s interpretation, it will be upheld, as long as it is sufficiently 
reasonable. See Hercules, Inc. v. U.S.. —— CIT ——, 673 F. Supp. 
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454 (1987); Seattle Marine supra. Furthermore, “the possibility of 
drawing two inconsistent conclusions from the evidence does not 
prevent an administrative agency’s finding from being supported by 
substantial evidence.” Matsushita Electric Industrial Co. v. U.S., 
750 F.2d 927, 933 (Fed. Cir. 1984) (quoting Consolo v. Federal Mari- 
time Commission, 383 U.S. 607, 619-20, 86 S. Ct. 1018, 1026, 16 
L.Ed.2d 131 (1966)). 

For the foregoing reasons the Court sustains the ITA’s use of the 
best information rule and finds that ITA’s determination is sup- 
ported by substantial evidence and in accordance with law. 


(Slip Op. 89-23) 


AMERICAN Motorists INSURANCE Co., PLAINTIFF v. QUINTIN L. VILLANUEVA, 
JR., REGIONAL COMMISSIONER OF Customs, Paciric REGION, WILLIAM VON 
Raab, COMMISSIONER OF CUSTOMS, AND THE U.S. Customs SERVICE, 
DEFENDANTS 


Court No. 89-01-00030 
(Dated February 17, 1989) 


ORDER 


TsoucaLas, Judge: On reading and filing the plaintiffs motion for 
a stay of the order of this Court entered February 15, 1989 in the 
above entitled matter and an opportunity for both parties to be 
heard and the plaintiffs having asked for an order staying the order 
of February 15, 1989 pending a hearing of the determination of 
plaintiffs appeal to the U.S. Court of Appeals for the Federal Cir- 
cuit and plaintiffs further asking this Court for an order pursuant 
to 62(c) of the Rules of the United States Court of International 
Trade and pending a hearing of plaintiffs appeal and determination 
thereof before the United States Court of Appeals for the Federal 
Circuit that Quintin L. Villaneuva, Jr. Regional Commissioner of 
Customs, Pacific Region; William von Raab, Commissioner of Cus- 
toms and the United States Customs Service, together with their 
agents, servants, employees and representatives under the direct or 
indirect control of said defendants be enjoined from: 

1. Refusing to honor surety bonds issued by plaintiff, American 
Motorist Insurance Company, in conjunction with entries of mer- 
chandise into the United States through districts within the Pacific 
region or any other Customs district; 

2. Engaging in conduct that results in surety bonds issued by 
plaintiff, American Motorist Insurance Company being dishonored 
with regard to any entries of merchandise made into the United 
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States through the districts within the Pacific region, or any other 
Customs district; 

3. Revoking, withdrawing or cancelling the status of American 
Motorist Insurance Company as a surety approved by the Secretary 
of Treasury to issue surety bonds with regard to entries of merchan- 
dise into the United States through districts within the Pacific re- 
gion, or any other Customs district; 

4. Implementing any of their directives or policy statements that 
result in the surety bonds of American Motorist Insurance Compa- 
ny being dishonored with regard to the entry of merchandise into 
the United States through districts within the Pacific region or any 
other Customs region. 

This Court finds that the relief requested by plaintiff is the same 
relief that was asked for in the application for a preliminary injunc- 
tion and this Court having written an opinion denying the prelimi- 
nary injunction and vacating the temporary restraining order here- 
tofore granted and dismissing plaintiffs action 

IT IS HEREBY ORDERED that plaintiffs motion for preliminary injunc- 
tion pending appeal is denied in all respects and 

IT IS FURTHER ORDERED that a stay is granted, staying execution for 
the denial of the preliminary injunction until 5:00 p.m. February 
22, 1989 for the purposes of allowing counsel to go to the Court of 
Appeals for the Federal Circuit to request a stay. 


(Slip Op. 89-24) 


Argay Associates, INc., INtEc SALES Co., INc., JOHNSON Piastics EqQuip- 
MENT, PINNACLE SALES Co., FREE ENERGY, Pro Piastics EQuIPMENT, INC., 
SunBELT Piastics MAcHINERY Co., Boston PLastics MACHINERY Co., AND 
Aqua Poty EQuiPMENT Co., PLAINTIFFS v. RONALD REAGAN, PRESIDENT, 
AND THE UNITED STATES OF AMERICA, TOSHIBA MACHINE Co., AND TOSHIBA 
Macuine Co. AMERICA, DEFENDANTS 


Court No. 88-11-00845 


[Defendants’ motion to dismiss is granted; plaintiff's complaint, cross-claimant’s 
cross-claim, and all other pending motions are dismissed.] 


(Decided February 21, 1989) 


Santora & McKay (Robert McKay and John Carney) for plaintiffs. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice, (Velta A. Meln- 
brencis on the brief), for defendants. 

Marks, Murase & White, (Ramon Marks and Lance Gotthoffer) for Toshiba Ma- 
chine Co. and Toshiba Machine Co. America. 

Robert E. Branand International (Robert E. Branand) for Amicus Curiae. 
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OPINION 


Muscrave, Judge: In this matter, plaintiffs and cross-climant 
Toshiba America, and defendants the U.S. Government and the 
President of the United States, raise grave questions of the constitu- 
tionality of an Act of Congress, of irremediable economic harm, and 
of national security. Plaintiffs and cross-claimant assert that § 2443 
of the Omnibus Trade and Competitiveness Act of 1988 (Pub. L. 
100-418) is unconstitutional as a proscribed Bill of Attainder. De- 
fendants argue that Congress is empowered under Article I, Section 
8 to unfettered discretion in the regulation of trade with foreign na- 
tions. While these averments raise interesting and indeed profound 
questions of constitutional law, this Court is constrained to avoid 
those issues if the case can be decided on more narrow grounds. 

It can be so decided. The Court finds, for reasons set forth below, 
that neither the American plaintiffs nor Toshiba America, cross- 
claimant, having standing to maintain this suit. Accordingly, defen- 
dant’s Motion to Dismiss is granted, and plaintiffs and cross-claim- 
ant’s Motion for Injunctive and Other Relief is denied. 


BACKGROUND 


Section 2443 of the Omnibus Trade Bill, entitled “Mandatory 
Sanctions Against Toshiba and Kongsberg”, was enacted in re- 
sponse to sales by Toshiba Machine Co., Ltd. (Japan) and Kongsberg 
(a Norwegian corporation—not a party here) of technologically ad- 
vanced milling machines and computer equipment to the Soviet 
Union. These milling machines were included on the list of con- 
trolled items of the Coordinating Committee for Multilateral Export 
Controls (COCOM).! The machines purportedly enable the Soviets to 
manufacture propellers which will enable their submarine fleet to 
operate much more quietly then previously. This in turn is said to 
seriously compromise the ability of the United States, and its allies, 
to detect and track those submarines, thus threatening the national 
security of the U.S. and the Western alliance. 

Plaintiffs are manufacturers representatives? of Toshiba Machine 
Co. They allege that as a consequence of the enaction of § 2443, or- 
ders for Toshiba products have fallen dramatically and that they 
will suffer irreparable harm as a result of the sanctions. 

Section 2443, provides in pertinent part that: 

The President shall impose, for a period of three years— 


(1) a prohibition on contracting with, and procurement of prod- 
ucts and services from— 
(A) Toshiba Machine Company * * * 
ok * * * * 


* * 


1The purpose of COCOM is to prevent the acquisition of certain western technology by the Soviet Union and its 
allies. To this end COCOM maintains a list of items, the sale of which its members agree will be restricted and 
controlled. 

24 manufacturers representative is a business entity or individual who acts as an intermediary in issuing sales 
to customers of goods produced by the manufacturer or distributor whom he represents. 
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by any department, agency, or instrumentality of the Unit- 
ed States Government; and 


(2) a prohibition on the importation into the United States 
of all products produced by Toshiba Machine Company 


s* * 


On December 27, 1988 the President issued Executive Order 
12661 delegating the implementation of the import ban of products 
manufactured by Toshiba Machine Company Ltd., Japan to the Sec- 
retary of the Treasury. On January 31, 1989 the Department of 
Treasury issued regulations implementing the import sanctions. 
§ 12 C.F.R. § 12.142(a); 54 Fed. Reg. 4780-82. 


DISCUSSION 


The threshold question of jurisdiction is resolved affirmatively; 
the Court has jurisdiction under 19 U.S.C. 1581(i)3). 

The next query is whether plaintiffs have standing to bring the 
present action. Plaintiffs and cross-claimant claim standing to insti- 
tute this action under 28 U.S.C. 2631(i), which provides that: 


Any civil action of which the Court of International Trade has 
jurisdiction, other than an action specified in subsection (a)-(h) 
of this section, may be commenced in the court by any person 
adversely affected or aggrieved by agency action within the 
meaning of section 702 of Title 5.3 


Given the issuance of the Treasury regulations on January 31, 
1989, it is clear that an agency action has taken place. Further- 
more, plaintiffs and cross-claimant have sufficiently alleged that 
they were “adversely affected” or “aggrieved” by that agency 
action. 

However, the fact that plaintiffs Arjay et al. and cross-claimant 
Toshiba America are properly before the Court pursuant to 2631(i) 
does not end the inquiries regarding the issue of standing. 

The Supreme Court has recognized that “[gleneralizations about 
standing to sue are largely worthless as such.” Association of Data 
Processing Service Organizations v. Camp, 397 U.S. 150, 151 (1970). 
Nonetheless the Court set out a two-stage test which must be met in 
order to fulfill the constitutional requirements of standing. The first 
question is whether the plaintiff alleges that the challenged action 
has caused him injury in fact. Id. at 152. The second question is 
whether the interest sought to be protected is arguably within the 
zone of interest to be protected by the statute or constitutional 
guarantee in question. Jd. at 153. 

In addition to the constitutional prerequisites for standing there 
are prudential considerations as well; that is, whether plaintiffs 
“are proper proponents of the particular legal rights on which they 
base their suit.” Singleton v. Wulff, 428 U.S. 106, 112 (1976). Nor- 


35 U.S.C. § 702 provides: “A person suffering legal wrong because of agency action, or adversely affected or ag- 
grieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.” 
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mally, one who properly invokes the jurisdiction of a federal court 
“has standing to seek redress for injuries done to him, but may not 
seek redress for injuries to others.” Moose Lodge No. 107 v. Irvis, 
407 U.S. 163, 166 (1972). See Also Worth v. Seldin, 422 U.S: 490-499 
(1975) (plaintiff generally must assert his own legal rights and in- 
terests, and cannot rest his claim to relief on the legal rights or in- 
terests of third parties). The reason for this restraint on the part of 
the judiciary is two-fold. First, the courts should not adjudicate such 
rights unnecessarily (as it may be, in fact, that the holders of those 
rights do not wish to assert them). Singleton v. Wulff, supra at 113, 
114. Second, third parties are usually the best proponents of their 
own rights. Jd at 114. 

Despite this prudential limitation the Supreme Court has recog- 
nized the standing of certain plaintiffs in cases in which the rights 
asserted were based at least partly upon the rights of third parties: 
In Singleton the Court set out two factual elements which must be 
examined before this can be done. The first is the relationship of 
the litigant to the person whose right is being asserted. Singleton at 
113. Where the right of the third party is inextricably bound up 
with the activity which the plaintiff wishes to pursue the Court is 
assured that in considering the claimed right it is not doing so un- 
necessarily, and furthermore, that the plaintiff is likely to be as ef- 
fective a proponent of the right as would be the third party himself. 
The second element to consider is the ability of the third party to 
assert his own right. “Even where the relationship is close, the rea- 
sons for requiring persons to assert their own rights will generally 
still apply,” unless there is some genuine obstacle to such assertion. 
Id. at 116. 

Turning first to plaintiff's primary argument, that § 2443 is a Bill 
of Attainder, the Court finds that plaintiffs and cross-claimant lack 
standing to raise this claim. Plaintiffs and cross-claimant have sat- 
isfied the first element required for standing as they have alleged 
that the challenged action has caused them injury in fact. And 
while this may be questionable as to plaintiff Arjay et al., it seems 
clear that cross-claimant has sufficiently alleged such injury. See 
Data Processing, supra. Plaintiffs and cross-claimant both fail, how- 
ever, the second part of the test set out in Data Processing, as the 
interest sought to be protected is not within the zone of interest to 
be protected by the constitutional guarantee in question. 

The constitutional proscription against Bills of Attainder is found 
in Art. 1, § 9, Cl. 3: 


No Bill of Attainder or ex post facto law shall be passed. 


A Bill of Attainder has been defined by the Supreme Court as a 
law that legislatively determines guilt and inflicts punishment upon 
an identifiable individual without provision of the protections of a 
judicial trial. See United States v. Brown, 381 U.S. 437, 445 (1965); 
United States v. Lovett, 328 U.S. 303, 315-16 (1946). 
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Historically, Bills of Attainder were directed against individuals 
who posed or were perceived to pose a threat to the regime. The 
penalty was death. Less drastic bills, imposing lesser penalties, were 
known as Bills of Pains and Penalties; these too are included within 
the Constitutional prohibition against Bills of Attainder. See U.S. v. 
Brown, supra at 441, 442. By its very nature, the purpose of a Bill of 
Attainder is to invoke punishment of and against the party or class 
of parties named. Thus, the only parties who fall within the zone of 
interest sought to be protected by Art. 1, § 9, Cl. 3 of the Constitu- 
tion are the individuals or class of individuals who are actually 
identified by the law which is alledged to be a Bill of Attainder. | 

In the instant case, § 2443 identifies only two parties, Toshiba 
Machine Co., Ltd. (Japan) and Kongsberg. Plaintiffs and cross- 
claimant are not in any way specified or identified by § 2443 and 
therefore cannot claim to be an attainted party under that law. 
Thus, the parties seeking relief, with respect to § 2443 do not fall 
within the zone of interest to be protected by the prohibition 
against Bills of Attainder, and consequently lack standing to raise 
that issue before this Court. 

The Court turns next to the prudential considerations in order to 
determine whether plaintiffs are the proper proponents of the par- 
ticular legal rights on which they base their suit. As has been noted 
above with respect to plaintiffs Bill of Attainder argument, the on- 
ly relevant individual identified in § 2443 is Toshiba Machine Com- 
pany Ltd. (Japan). Plaintiffs and cross-claimant Toshiba-America 
argue that § 2443 acts as a Bill of Attainder as to Toshiba (Japan) 
and here seek to assert the unconstitutionality of the provision on 
behalf of Toshiba (Japan). 

A similar situation was recently presented in Canfield Aviation 
Inc. v. National Transportation Safety Board, 854 F.2d 745 (5th Cir. 
1988), in which the plaintiff, a corporation, asserted the unconstitu- 
tionality of an alleged Bill of Attainder directed at Reynold Crete, 
one of the corporation’s officers. The Court declined to address this 
issue on the grounds that plaintiff lacked standing to assert it, de- 
spite plaintiff's claim that it had suffered an injury in fact. As stat- 
ed by the court, “[rjegardless of the possible merits of [plaintiff's] ar- 
gument, however, it is inarguable that the constitutional rights be- 
ing asserted here belong to Crete as an individual, not to Canfield, 
the corporation.” Jd. at 748. Because Crete did not lack the ability 
or the opportunity to assert his own rights the Court followed the 
principles stated in Singleton, supra, that federal courts should hesi- 
tate to resolve controversies on the basis of the rights of third per- 
sons. Accordingly, the Court held that the plaintiff lacked standing 
to raise an issue concerning Crete’s constitutional rights. 

Further, the cited section (§ 2443) is an embargo. It is unarguable 
that were § 2443 a general embargo against either a class of goods 
or the goods of a specific nation it would fall within the power of 
Congress under Art. I, Section 8, Cl. 3 to regulate commerce with 
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foreign nations. Thus, § 2443 must be held constitutional unless it 
impermissibly contravenes some other section of the Constitution. 
Toshiba America and plaintiffs Arjay et al. argue that such other 
violated provision is the Bill of Attainder prohibition. 

But the Court is neither free nor inclined to readily overturn a 
law of the Congress as unconstitutional nor to issue, as prayed for 
by plaintiff, an injunction against the President of the United 
States. Such confrontations must be avoided if possible.‘ And it is 
possible here. 

The only arguable basis for establishing standing by Toshiba 
America or the American plaintiffs under the Article III test of a 
justiciable “case or controversy” arises from the cited Article I pro- 
hibition against Bills of Attainder. We hold that the only party with 
standing to bring a case or controversy under the Bill of Attainder 
provision is the specifically attainted party. None of the plaintiffs, 
nor cross-claimant Toshiba America are such attainted parties. The 
only attainted party, Toshiba Machine Company Ltd. (Japan) was 
before this Court and specifically declined to assert whatever rights 
it might have or have had and asked the Court to be dismissed for 
lack of jurisdiction. Given that Toshiba Japan did not wish to enter 
into the litigation or assert its rights its Motion for Dismissal was 
granted. 

There remains therefore no one before this Court who is an at- 
tainted (specified) party who would have standing to raise the Bill 
of Attainder question. 

Although plaintiffs once argued that § 2443 was also unconstitu- 
tional as an ex post facto law they appear to have abandoned that 
position. Given that ex post facto applies only to criminal penalties, 
and none are present here, that abandonment is appropriate. 

Toshiba Machine Company America filed an eleventh hour sup- 
plemental brief with the Court on the issue of standing. TMCA cited 
a January 31, 1989 U.S. Treasury regulation, 12 C.F.R. § 12.142(a) 
which recites, in relevant part that products subject to the three 
year ban on importation include “products manufactured or pro- 
duced by Toshiba [Machine Co., Japan] * * * or any other entity di- 
rectly or indirectly owned or controlled by [Toshiba Machine Co., 
Japan].” But as it does not appear that plaintiffs Arjay et al. or 
cross-claimant Toshiba America “manufacture or produce” any 
products whatsoever, the newly issued regulations do nothing to 
confer standing on the parties before this Court. 


4“The exercise of judicial power, which can so profoundly affect the lives, liberty, and property of those to 

whom it extends, is therefore restricted to litigants who can show ‘injury in fact’ resulting from the action which 
they seek to have the court adjudicate. 

The exercise of the judicial power also affects relationships between the coequal arms of the National Govern- 


ment. The effect is, of course, most vivid when a federal court declares unconstitutional an act of the Legislative 
or Executive Branch.” Valley Forge Christian College v. Americans United for Separation of Church and State, 
Inc., et al., 454 U.S. 464, 473 (1982). 

“[R]epeated and essentially head-on confrontations between the life-tenured branch and the representative 
branches of government will not, in the long run, be beneficial to either. Jd. at 474 (quoting U.S. v. Richardson, 
418 U.S. 166, 188 (1974)). 
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Therefore, the defendants’ Motion to Dismiss is granted and 
plaintiffs complaint, cross-claimant’s cross-claim, and all other 
pending motions, are hereby dismissed. 


(Slip Op. 89-25) 
Pier 1 Imports, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-01-00097 
[Judgment for plaintiff.] 


(Decided February 23, 1989) 


Sheldon & Mak (Steven B. Lahat) for plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, U.S. Department of Justice (Saul Davis and Paula N. Rubin) for defendant. 


OPINION 


TsoucaLas, Judge: Plaintiff challenges the United States Customs 
Service’s (Customs) appraisement of several entries of merchandise 
from the People’s Republic of China (PRC), the Philippines and 
Hong Kong. Pier 1 Imports, Inc., plaintiff, the importer of record 
and ultimate consignee of the involved merchandise, claims that 
the charges for “buying commissions” and “handling statement 
charges” in the appraised value are bona fide buying commissions 
properly excludable from the dutiable value of the subject merchan- 
dise. Customs maintains that Osco Limited (Osco), the entity paid 
the commissions and charges, was not a bona fide buying agent but 
the seller and/or selling agent of the merchandise. It is agreed that 
the proper basis of appraisal is transaction value under § 402(b) of 
the Tariff Act of 1930, as amended, 19 U.S.C. §1401la(b) (1982). 
Thus, the sole issue presented is whether a bona fide agency rela- 
tionship existed between plaintiff and Osco. 


TRIAL 


At the trial of this action, three wittnesses testified on behalf of 
plaintiff: David Walker, the Manager of Replenishment (inventory 
control) for Pier 1 Imports; Raul A. Quadros, Pier 1’s Director of In- 
ternational Transportation; and Marvin J. Girouard, Pier 1’s Senior 
Vice President of Merchandising. Defendant produced Janis Seal, 
Supervisor, Customs, Los Angeles District. 

Mr. Walker testified that his principal responsibilities at Pier 1 
entailed managing the store replenishment system and reorders for 
basic stock merchandise. His testimony primarily focused on the 
flow of payments involving Osco and merchandise originating from 
the PRC, the Philippines and Hong Kong. He further stated that he 
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handled the pertinent documentation relating to these transactions, 
i.e., Shipping and letter of credit documents. 

Mr. Walker advanced that plaintiffs representatives traveled to 
the PRC, ordered goods, and instructed sellers to ship the merchan- 
dise to Osco in Hong Kong. Plaintiff paid for the goods, he added, by 
opening letters of credit in favor of Osco, either at sight or deferred 
at plaintiffs option, which Osco used to open its own letters of cred- 
it to pay the manufacturers. He further testified that plaintiff 
would reimburse Osco for banking charges, out-of-pocket expenses, 
and repacking charges in connection with these transactions. 

On the shipments prepaid by Osco, Mr. Walker submitted that 
Osco charged plaintiff interest, and that the deferred payment op- 
tion also applied to freight prepayments. He stated that plaintiff 
chose delayed payment financing on six of twenty shipments from 
the PRC, the one shipment from Hong Kong, and none of the Phil- 
ippines transactions. Trial Transcript at 11 [hereinafter Tr. at ]. 
He further testified that Osco’s commissions were based on 6% of 
invoice price for f.o.b. contracts and 4% of invoice price for c.i.f. con- 
tracts, and plaintiff decided whether the shipment was to be f.o.b. 
or c.if. 

Concerning plaintiff's purchases from the Philippines and Hong 
Kong, Mr. Walker stated that Osco received only service commis- 
sions, and no handling or out-of-pocket charges. 

Raul A. Quadros testified that he was responsible for the ship- 
ments routed through Hong Kong to the United States. He declared 
that he negotiated the freight rates with the shipping lines on be- 
half of Pier 1 for the present 22 shipments. He also claimed that Os- 
co followed plaintiffs instructions with respect to the shipment of 
the goods through shipping and routing guidelines attached to each 
purchase order and accompanying letter of credit. 

Mr. Quadros further testified that plaintiff could have bought di- 
rectly from the PRC suppliers, but chose instead to use Osco as a 
buying agent. 

Marvin J. Girouard testified that he was in charge of setting the 
budgets and buying for plaintiff. He testified that he traveled to the 
PRC accompanied by Osco, and purchased the merchandise directly 
at the Canton Fair by meeting with representatives of the respec- 
tive provinces and discussing price, delivery dates, packaging, quali- 
ty and quantity. On reorders, he stated that plaintiff would telex 
Osco, and ask them to contact the PRC provinces which sold the 
particular product of interest and obtain quotations on price, deliv- 
ery, and packing; plaintiff would then telex Osco to confirm the 
particulars. 

On the Philippines and Hong Kong transactions, Mr. Girouard 
stated that plaintiffs buyers dealt directly with the manufacturers 
or manufacturers’ representatives, in the presence of Osco. He also 
stated that reorders were made directly to the suppliers, with a 
copy sent to Osco. 
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Mr. Girouard additionally set forth plaintiffs justification for the 
structural difference between the PRC purchases and purchases 
from the Philippines and Hong Kong: when plaintiff bought goods 
from the PRC, they were purchased from several different prov- 
inces; therefore, it was in plaintiff's economic self-interest to consol- 
idate the goods in Hong Kong before shipment to the United States. 

Defendant’s sole witness was Janis Seal, the import specialist for 
the involved entries, who testified that her duties included apprais- 
ing, classifying, and enforcing the applicable rules and regulations 
with respect to imported merchandise as well as conducting import- 
er interviews. She testified that the criteria upon which she deter- 
mines if one is a buying agent are as follows: 


if there was a bond filed, [a] buying agency agreement filed 
with U.S. Customs, if it was carried through, whether the agent 
was acting as an independent seller or whether he was working 
solely for the benefit of the importer and during this course, did 
he make any profits, get rebates, discounts which did he [sic] 
not pass onto the importer * * * whether he purchased more 
merchandise than was ordered [by the importer]; by warehous- 
ing it, the excess quantity, whether the importer could refuse 
shipments thereby stockpiling this merchandise in the agent’s 
warehouse * * * he amount of control and discretion the agent 


had in the form of purchasing and payment of the merchandise. 


Tr. at 288-99. 

As to the importations involved here, Ms. Seal testified that Pier 
1 had been importing from Osco, goods manfactured in the PRC, 
shipped through Hong Kong and then ultimately to the United 
States. She observed that when plaintiff submitted Osco’s invoices 
to Customs in f.o.b. terms, Osco’s commission was itemized in the 
cost breakdown. But when subsequent invoices did not contain a 
breakdown of f.o.b. charges, she claims to have questioned plaintiff 
as to whether commissions were still included in the invoice price, 
and to have received no response when she requested invoices that 
itemized the f.o.b. charges. She also explained that Osco was listed 
as the seller on the Special Customs Invoices, that all documenta- 
tion filed pointed to Osco being the selling agent, and that it was 
not sufficient, by itself, that an importer traveled to the PRC to or- 
der merchandise with its representative. Moreover, she stated that 
the invoices from the PRC listed Osco as the only entity, with no 
mention of Pier 1, and it appeared to her from the documents that 
Osco was buying for its own account and reselling the merchandise 
as an independent seller. 


Discussion 


Bona fide buying commissions paid to an agent are not a proper 
element of dutiable value. Rosenthal-Netter, Inc. v. United States, 
12 CIT ——, ——, 679 F. Supp. 21, 23 (1988), aff'd, No. 88-1294 
(Fed. Cir. Nov. 10, 1988). Plaintiff has the burden of proving that a 
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bona fide agency relationship exists and if plaintiff does not clearly 
establish that relationship, then it is not one of agency. Jd. In decid- 
ing whether a bona fide agency relationship exists, the Court must 
examine all the relevant factors, id., and “each case is governed by 
its own particular facts.” J.C. Penney Purchasing Corp. v. United 
States, 80 Cust. Ct. 84, 95, C.D. 4741, 451 F. Supp. 973, 983 (1978); 
United States v. Nelson Bead Co., 42 CCPA 175, 183, C.A.D. 590 
(1955). No single factor is determinative; however, the primary con- 
sideration is the “right of the principal to control the agent’s con- 
duct with respect to the matters entrusted to him.” 80 Cust. Ct. at 
95, 451 F. Supp. at 983; Rosenthal-Netter, 12 CIT at ——, 679 F. 
Supp. at 23. 

An examination of the record reveals that plaintiff controlled the 
purchasing process. It was plaintiff's responsibility to select the 
merchandise, determine quantity, negotiate the f.o.b. purchase 
price, and negotiate delivery from the PRC suppliers. See Plaintiffs 
Exhibit 24 at 2.1 Osco, consequently, retained minimal discretion 
in purchasing the subject merchandise, understanding its role to be 
one where 


the selection, quantity and negotiation of FOB price and deliv- 

“ of merchandise from suppliers within the agreed geographi- 

; territories is entirely in the hands and control of the Pier 1 
uyers. 


Plaintiff's Exhibit 25 (telex of May 20, 1980 at {]3) (emphasis added). 
Control over the purchasing process is strong evidence that an 
agency relationship exists. See Rosenthal-Netter. 12 CIT at ——, 679 
F. Supp. at 24; J.C. Penney, 80 Cust. Ct. at 95-96, 451 F. Supp. at 
983. - 

Additionally, in performing these functions, plaintiff's buyers and 
representatives traveled to the PRC conjointly with Osco, where 
they negotiated with the factories and set up purchase terms for the 
merchandise. See Tr. at 29, 288-90; Plaintiff's Collective Exhibit 2. 
This court accords significance to an importer who actually visits 
and participates in negotiations with the factories. J.C. Penney, 80 
Cust. Ct. at 96, 451 F. Supp. at 984. 

The manner of payment also illustrates a facet of plaintiff's con- 
trol. Plaintiff would issue a master letter of credit for each purchase 
order, payable to Osco either at sight or deferred at plaintiffs op- 
tion and Osco would then set up a back-to-back letter of credit be- 
tween itself and the PRC manufacturer invoiced in the exact 
amount of plaintiff's purchase order and letter of credit. This ar- 
rangement demonstrates that Osco purchased the subject merchan- 
dise only at the direction of plaintiff, conforming with plaintiff's or- 


1The paragraph reads as follows: 
SELECTION, PURCHASE AND SALE OF MERCHANDISE. The selection, quantity and negotiation of 
the FOB purchase price and delivery of merchandise from suppliers in the Peoples Republic of China and 
the other countries specified herein, to be purchased by OSCO and/or its nominees, shall be the exclusive 
prerogative and responsibility of the representatives of PIER 1. It is understood that the merchandise pur- 
chased by OSCO pursuant to this Agreement shall be repurchased from OSCO by PIER 1. 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 12, MARCH 22, 1989 


ders. When an intermediary “can only place an order with a factory 
after * * * receiv[ing] such instructions from an importer [it] is fur- 
ther evidence of the existence of a buying agency.” Jd. 

It is important to note the distinction between the manner of pay- 
ment employed by the importer in Rosenthal-Netter, where the in- 
termediary retained the discretion to deduct its commission, han- 
dling charges, freight charges, and banking costs from master let- 
ters of credit, as opposed to the manner of payment employed in the 
instant situation. See 12 CIT at ——, 679 F. Supp. at 24-25. Here, 
plaintiff invoiced charges separately and paid for them separately, 
thereby exercising greater control over Osco. 

Plaintiff also had the option of purchasing directly from the man- 
ufacturers.? “The fact that an importer has an opportunity to 
purchase merchandise directly, without being required to seek the 
assistance of an intervening party, has been held to support the ex- 
istence of an agency relationship.” J. C. Penney, 80 Cust. Ct. at 96, 
451 F. Supp. at 984. 

The shipping and handling of merchandise was also controlled by 
plaintiff. Defendant denies plaintiff controlled shipping, and refers 
to the passage in the Agreement which states that “[t]he selection 
of shipping lines shall be the exclusive prerogative of OSCO.” Plain- 
tiffs Exhibit 24 at 3. However, the evidence adduced at trial indi- 
cates otherwise. See Plaintiff's Exhibits 14-17, 23; Tr. at 152-75. 
Plaintiff directed Osco, by the use of routing guidelines attached to 
purchase orders and letters of credit, to use its preferred carrier 
choice or other viable alternatives pending unavailability of the 
preferred choice. See, e.g., Plaintiff's Exhibit 1; Tr. at 22-24, 152. 
The correspondence between Osco and plaintiff also reveals that Os- 
co responded primarily to plaintiffs instruction with respect to 
shipping: in one telex plaintiff instructed Osco to “[pJlease make 
sure suppliers produce merchandise accordingly for utilization, per 
usual strict quality control inspection measures before loading.” 
Plaintiff's Exhibit 15 (telex of Aug. 19, 1981). Osco replied that it 
“will act accordingly.” Jd. In another telex, Osco responded that it 
was “awaiting plaintiff's new instructions” regarding which ship- 
ping line to use. Plaintiff's Exhibit 14 (telex received May 27, 1981). 

Plaintiff has put forth clear and convincing proof that Osco oper- 
ated within the admit of its control. However, “control is but one as- 
pect of an agency relationship.” Rosenthal-Netter, 12 CIT at ——, 
679 F. Supp. at 25. The Restatement (Second) of Agency § 14K (1958) 
terms an agent as one who “is to act primarily for the benefit of the 
other and not for himself.” The relationship in the instant action 


2Mr. Quadros explained that in 1977, one or two shipments involving Osco were made directly from the PRC to 
plaintiff via a feeder ship from China to Japan and then a mother ship from Japan to the United States. He said 
this practice was discontinued because it had been found to be inconvenient, expensive and that he could not re- 
ceive satisfactory information pertaining to the shipments. Tr. at 154-55. 

3Additionally, defendant refers to certain correspondence between plaintiff and Osco as evidence of Osco not 
complying with plaintiff's choice of carrier. See Plaintiff's Exhibit 23. The correspondence, however, indicates 
that plaintiff actively monitored Osco and sought to minimize its cost and losses by seeking Osco’s compliance 
with its carrier choices. 
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comports with the principle enunciated in the Restatement, as ex- 
emplified in a telex where Osco explicitly stated that 


[it] is not a competitor but an adjunct and a partner of Pier 1 
whose primary role is to service and protect [Pier 1’s] interest by 
sourcing and assisting Pier 1 buyers in obtaining and shipping 
quality merchandise at the lowest price * * *. 


Plaintiff's Exhibit 25 (telex of May 20, 1980 at 3) (emphasis added). 

The record demonstrates that Osco did not buy on its own ac- 
count, but bought on behalf of plaintiff after receiving purchase or- 
ders. Plaintiff neither negotiated nor bought from Osco. Osco oper- 
ated as an intermediary through which plaintiff made purchases 
“from any vendors in the agreed countries.” Jd. at 1. Osco had no 
financial interest in any of the manufacturers,‘ and the commis- 
sions Osco received did not inure to the benefit of the manufactur- 
ers: factors which, if present, would have contradicted the agency 
relationship. See J. C. Penney, 80 Cust. Ct. at 97, 451 F. Supp. at 
984. 

Defendant refers to The Customs Report of Investigation contain- 
ing Mr. Girouard’s statement, which ostensibly exposed Osco as 
trading on its own account. Specifically, Mr. Girouard stated the fol- 
lowing: that Osco had purchased goods outright and resold them to 
Pier 1; that there were additional profits to Osco through cash re- 
bates not reflected on the invoices; that the price Osco sold to Pier 1 
was original “cost” plus a service fee; and that the reduction in 
price to Osco effected a cash surplus between the original cost to 
Pier 1 and the amount Osco actually paid. These events transpired 
presumably when Osco made bulk purchases. For support of this po- 
sition, defendant also refers to language in the Agreement which 
states that “merchandise purchased by OSCO pursuant to this 
Agreement shall be repurchased from OSCO by PIER 1.” Plaintiffs 
Exhibit 24 at 2. However, the “purchases” and “repurchases” are 
not indicative of independent selling by Osco; but reflect the struc- 
ture plaintiff established to purchase from the PRC. While it is true 
that Osco “purchased” merchandise from the PRC, it was not until 
plaintiff ordered the merchandise, and forwarded the funds necessa- 
ry for acquisition that Osco actually purchased the goods. Conse- 
quently, Osco operated only at the bequest of plaintiff, not autono- 
mously. See 80 Cust. Ct. at 100 n.11, 451 F. Supp. at 986-87 n.11. 

Furthermore, it does not detract from an agency, as defendant as- 
serts, that plaintiff neither checked the amount paid to the PRC nor 
possessed any documentation of what Osco paid. See id. at 102, 451 
F. Supp. at 987. 


4Qsco received rebates from the manufacturers in the PRC. Defendant’s Exhibit E at 2; Tr. at 128-30. However, 
rebates which are routinely granted to intermediaries do not defeat an agency relationship, especially when the 
rebates were not part of the transaction between plaintiff and sellers and do “not controvert the fact that the 
* * * commission * * * was a buying commission not part of dutiable value.” United States v. Knit Wits (Wiley), 
62 Cust. Ct. 1008, 1014, A.R.D. 251, 296 F. Supp. 949, 954 (1969) (citing Lollytogs, Ltd. v. United States, 55 Cust. 
Ct. 608, Reap. Dec. 11073 (1965)); see also United States v. Alfred Kohlberg, Inc. 27 CCPA 223, C.A.D. 88 (1940). 
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Defendant additionally claims that the official papers of the in- 
volved entries establish a buyer-seller*relationship. All the entry 
papers in the present action including the Special Customs Invoices 
referred to Osco as the seller of the merchandise, and to Pier 1 as 
the buyer. None of the entry papers listed the PRC manufacturers 
as sellers. Plaintiff had the opportunity to inspect these documents, 
but made no corrections, and attested to their accuracy when sub- 
mitted to Customs. 

Where the official papers accompanying an entry unequivocall 
set out a vebiinaahae kia cees on ities wach is mibdemiea: 
ly disclaimed by them, this court has looked askance at such 
later allegations in the absence of clear and convincing proof 
that the statements made at the time of entry were erroneous. 


Globemaster Midwest, Inc. v. United States, 67 Cust. Ct. 539, 545, 
R.D. 11758, 337 F. Supp. 465, 470 (1971) (quoting United States v. 
Manhattan Novelty Corp., 63 Cust. Ct. 699, 704, A.R.D. 263 (1969)) 
(emphasis added); see also Rosenthal-Netter, 12 CIT at ——, 679 F. 
Supp. at 25; New Trends Inc. v. United States, 10 CIT 637, 642-43, 
645 F. Supp. at 957, 961 (1986). 

However, whether the relationship is one of buyer-seller or agent- 
principal “is to be determined by the substance of the transac- 
tion—not by the labels the parties attach to it.” Dorf Int'l, Inc. v. 
United States, 61 Cust. Ct. 604, 610, A.R.D. 245, 291 F. Supp. 690, 
694 (1968) (citing Mecham On Agency (2d ed.) § 47). In Dorf, the 
court found that “the agreement in question, while cast in terms of 
a buyer and seller relation, was in reality a principal-agent rela- 
tionship between the contracting parties,” id., despite the agent be- 
ing “clothed in the garb of an ‘independent contractor’” in the 
agreement. Id. at 611, 291 F. Supp. at 695. The Court here, likewise, 
finds that the substance of this transaction supports the conclusion 
that Osco operated as plaintiff's buying agent regardless of the ter- 
minology employed. 

Moreover, the risk of loss of the goods was not on Osco. “It is un- 
characteristic of an agency relationship to allow the intermediary 
to bear the risk for damaged, lost, or defective merchandise.” Rosen- 
thal-Netter, 12 CIT at ——, 679 F. Supp. at 26. In this instance, Osco 
was liable only for its own negligence. Paragraph 7 of the Osco-Pier 
1 agreement states that 


OSCO shall not be liable for any short or erroneous shipments 
or for defective or damaged goods from the Peoples Republic of 
China or other countries in situations where the goods have al- 
ready been packed for shipment by the supplier without repre- 
sentatives of OSCO being present during such packing. 


OSCO is also not es for damage to shipments in transit 
or to delays incurred by the shipping lines. 
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Plaintiff's Exhibit 24 at 7. The testimony at trial, which the Court 
accepts, and the evidence in the record makes clear that Osco did 
not bear the risk of loss for the merchandise, only for its own negli- 
gence, which does not bear on the agency relationship. See Tr. at 
203-05. 

The terminology in the correspondence between plaintiff and Os- 
co in doing business is confusing,® but lends itself to an interpreta- 
tion which indicates plaintiff's hands-on control over Osco’s behav- 
ior. Plaintiff monitored and took an active part in procuring the 
merchandise from the PRC, often giving Osco direction on the prop- 
er course of action. See, e.g., Plaintiff's Exhibits 4-6, 23-26. 

In regard to the Philippines and Hong Kong transactions, the 
Court concludes that Osco functioned in the capacity of a buying 
agent as well. Despite not receiving handling or out-of-pocket 
charges, it is clear that Osco, pursuant to the Agreement, assisted 
plaintiff and operated at plaintiff's instruction. 


CONCLUSION 


Although the record is not clear on all points and is sometimes 
contradictory, viewed as a whole the Court finds that there is suffi- 
cient evidence to support its finding that Osco operated as plain- 
tiff's bona fide buying agent in Hong Kong. Therefore, the commis- 
sions and handling statement charges paid to Osco are not properly 


part of the dutiable value of the subject merchandise under transac- 
tion value, 19 U.S.C. § 1401la(b). 


(Slip Op. 89-26) 
DicitaL EquipMENT CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 85-11-01584 
(Dated February 27, 1989) 


ORDER 


Watson, Judge: This matter came before the Court on defendant’s 
motion for a rehearing. On consideration of the defendant’s motion 
and memorandum and plaintiff's opposition, and the record in this 
case, the Court determines that no basis for ordering a rehearing of 
this case exists. The parties have, however, pointed out a clerical er- 
ror. In the judgment in this case, the Court ordered that the entries 
at issue in the case be liquidated under item 676.54, TSUS, rather 
than under the predecessor provision to that item, item 676.52, 

5Sales confirmations between the PRC and Osco listed Osco as the purchaser and did not mention Pier 1 at all. 
A factor which indicates an agency relationship is when the factories are aware that plaintiff and not the alleged 
agent is the purchaser. J.C. Penney, 80 Cust. Ct. at 96, 451 F. Supp. at 983. Additionally, all of the purchase or- 


ders listed Osco as the seller and all of the invoices stated that the merchandise was “sold to” Pier 1. See Plain- 
tiffs Exhibits 1-2. 
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TSUS. Item 676.52, TSUS, was in effect at the time of the importa- 
tions at issue here, while item 676.54, TSUS, will apply to articles of 
this nature only if imported after the effective date of item 676.54, 
TSUS. Therefore, the Court Orpers that: 

(1) defendant’s motion for a rehearing is DENIED; 

(2) the Court’s memorandum opinion of October 18, 1988 is 
AMENDED to read “676.52” instead of “676.54” in the last sentence of 
the opinion; and 

(3) the Court’s order of October 18, 1988, is AMENDED to read 
“676.52” instead of “676.54.” 

So ORDERED. 
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APPOINTMENT OF ADVISORY COMMITTEE TO THE 
U.S. COURT OF INTERNATIONAL TRADE; NOTICE 


Chief Judge Edward D. Re recently announced the ap- 
pointment of an Advisory Committee to the Court. 

Recent amendments to the Rules Enabling Act authorize 
and require the appointment of an Advisory Committee to 
study the rules of practice and internal operating proce- 
dures of the court. 

The members of the bar of the court appointed to serve on 
the Advisory Committee provide a balanced cross-section of, 
and representation for, the principal areas of the court’s 
subject matter jurisdiction. The members include represen- 
tatives of government agencies, domestic and importer in- 
terests, and others who have demonstrated an interest in 
the rulemaking process and in a just and expeditious system 
for resolving the disputes coming before the court. 

Anyone who wishes to submit recommendations or sug- 
gestions for improving the rules or procedures of the court 
may send them to the Chair of the Advisory Committee: 


Charlene Barshefsky, Esq. 
Steptoe & Johnson 
1330 Connecticut Avenue NW 


Washington, DC 20036 
Dated: February 24, 1989. 


JosEPH E. LomBARDI, 
Clerk of the Court. 
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